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Introduction

Performance-Based Cleanup (PBC) agreements are the successor to the Pay for Performance (PFP) agreements that have been used in the program to date.  There are two notable changes.  The first is that the funding for these agreements has been modified so that funds are encumbered on an annual basis rather than encumbering the full agreement amount when the work order is signed.  Funding for additional milestones is accomplished through the use of a Milestone Authorization Form (MAF).  This process is described below.

The other notable change is in the steps required to issue a PBC agreement.  The previous PFP agreement has been replaced with the PBC Template.  This template simplifies the specification of the cleanup terms and conditions and standardizes all of the accompanying legal language so that portion of the agreement is not edited.

There are five parts to the PBC Template.  The first part is the PBC work order that is very similar to the standard preapproval work order.  The second part is the PBC Template itself where the terms and conditions of the performance-based cleanup are entered.  Also included in the package are the PBC versions of the invoice, Milestone Authorization Form and amendment.

Note: When opening the template you may receive a warning regarding macros.  You must click on “Enable Macros” for the PBC Template to work correctly.  If you do not receive this warning but later get a message that “Macros have been disabled” then you must go to Tools|Macro|Security and change the security setting from ‘high’ to either ‘medium’ or ‘low’ (not all versions of Excel have these settings).  You will then need to close and re-open the template.

A. PBC Work Order.  The PBC Work Order is very similar to a preapproval Work Order and is handled in a very similar manner.  However, the preapproval templates have been replaced with the PBC terms and conditions template and the PBC milestones and due dates (rather than deliverables and due dates) are displayed on the Work Order.

The same version of the PBC Work Order is used for both those Contractors that have a Preapproval Umbrella Contract (PUC) and those who do not.  The “Work Order Type” radio buttons control whether the legal language (and a few other things) prints with the work order (standard preapproval) or not (PUC).  The legal language attached to the non-PUC PBC Work Order is identical to that attached to a preapproval Work Order except that Section 3 – “Retainage and Forfeiture of Retainage” has been deleted in its entirety because retainage does not apply to PBC agreements and the language requiring written consent for subcontractors has been deleted.  All other components of the PBC agreement are identical between standard preapproval and PUC.

The top portion of the PBC Work Order is identical to the preapproval Work Order and is completed in exactly the same manner.  Note that PBC is available as a cleanup phase rather than the previously available PFP.

The milestone section is unique to the PBC Work Order.  The entries for these blocks are derived from the information entered on the PBC Template and no data entry in these fields should be done on this page.

The Period of Service and Amount are also populated from the PBC Template and no data entry is required for these values.

The signature block, requirements and procedures are identical to a preapproval Work Order.

B. PBC Template.  This template replaces the previous PFP agreement Attachment A that required detailed editing for each PFP agreement.  The Performance-Based Cleanup is negotiated identically to the PFP agreement except that the terms and conditions are entered onto the PBC Template.  The PBC Template and its associated legal pages must be attached to every PBC Work Order (including those performed under a Preapproval Umbrella Contract).  Once this form is finalized it should not be edited again during the course of the cleanup.  All milestone authorizations are handled with the Milestone Authorization Form (MAF) described below.  The PBC Template has several parts.

1. General Identifying Information.  The top two lines of the PBC Template simply repeat the identifying information from the work order.  (If the work order is being generated in PCT, then the identifying information will have to be entered here.) 
2. Cleanup Goals.  Simply click the appropriate button as to whether this PBC agreement will be to Cleanup Target Levels (CTLs) or to the Tier 1/Elevated Target Levels identified in the preapproval SOP PFP guidance.  The cleanup goal should be one of the first decisions made in any PBC negotiation.

3. Target Levels.  This section contains a series of drop-down boxes containing the most common targets for PBCs.  It is important to select one option for each of the first four categories (Groundwater, Soil, Free Product, and Surface Water) so that everyone agrees as to what the goals of the cleanup are and everyone is satisfied when these goals are reached.  It is also possible to enter goals other than those shown in the drop-down boxes by typing them into the appropriate cell (which will be underneath the drop-down boxes until you print – so type carefully); however, it should rarely be necessary to enter anything other than the drop-down choices.
There is also a fifth line for any other cleanup conditions that may be required as a part of the cleanup.  It is not really possible to generate a default list of what these conditions might be so simply type them in if required. 

Note also the “History of FP” box on the “Free Product” line.  You should check this box “Yes” if free product has ever been observed or recorded on site and “No” if it has never been observed.  This item is important if free product appears on the site during the course of cleanup.  If free product has never been observed on-site previously then its appearance may provide for a re-negotiation of the agreement.  If there is a history of free product then the appearance of free product during the cleanup is less likely an indication of a new discharge or other changed condition that would warrant re-negotiation of the agreement.  Because of these consequences, you must research the file very carefully before checking this box “Yes” or “No.”

4. Key and Perimeter Wells.  
a. Identify Wells – In this section you identify the agreed-upon Key Monitoring Wells (upon which milestone payment decisions will be based) and the Perimeter Monitoring Wells that are used to ensure that the plume does not migrate out of the treatment area.  The wells must be identified unambiguously to avoid debate during the cleanup of which wells serve which purpose.  Typically, the standard well designations (as listed on the site map) are sufficient for this designation.

b. Specify Sampling Frequency – You must also specify how frequently the wells are to be sampled during active remediation.  Make sure that you specify a frequency with which you will be comfortable throughout the cleanup.  For example, if you specify semi-annual sampling of the perimeter wells, you cannot decide later to require quarterly sampling.

c. Specify Parameters – The analytical parameters (i.e., contaminants) that must be analyzed for are reported here.  Include all contaminants of interest even if they are not being used for milestone determination.  Remember, the goal at the end of a PBC cleanup is to have all contaminants meet the target levels even if you used a subset to measure progress towards that goal.  You do not need to specify which analytical methods should be used but the contractor must be sure to use methods that are allowed by Ch. 62-770 and that will have detection limits that are suitable to the contaminant levels being measured.  Note that this may mean that methods with lower detection limits will have to be used as the cleanup approaches completion.

d. Other Sampling – Use this section if there are other sampling requirements for the agreement.  In some cases you may need to sample wells that are not designated Key or Perimeter Wells, or you may need to occasionally sample for parameters in addition to those required for routine reporting, or perhaps to require soil, sediment or surface water sampling during, or at the end of, the agreement.

5. Baseline Data.  The data to be used as the baseline (the point from which all progress is measured) for the agreement are specified here.  It is generally preferable to collect these data immediately prior to the construction or startup of the system and, if so, the wells to be sampled and the parameters for which to sample them are included here.  All Key and Perimeter Wells must be included in the baseline sampling and must be analyzed for all of the milestone measurement parameters.  Note that there is an automatic reduction in the agreement amount if the baseline sampling shows that the site is already at or below CTLs (see paragraph 19 of the PBC Terms and Conditions).  Therefore you must always obtain a copy of the baseline sampling results before the contractor begins the next activity specified in the PBC agreement.   In some cases a recent sampling event will be used as the baseline data and, if so, that box can be checked and the date of that sampling event entered.  Verify that all Key and Perimeter Wells and all contaminants of interest were included in that event.  If they were not then you will have to perform a separate baseline sampling event.  All baseline data must be collected during the same sampling event. 
6. Reduction Measurement.  Check the box(es) that correspond to the contaminant group(s) that will be used to measure the contaminant reduction milestones.  Remember that this does not mean that only these contaminants need to be cleaned up.  The contaminant reduction measurement group is only used to determine when the interim contaminant reduction milestone payments are due.  The final milestone(s) always require that all contaminants meet the stated target goals.  If a contaminant group other than the standard BTEX or Total Naphthalenes groups is to be used, then you should check the “Other” box and specify the contaminant(s).
7. Reporting Frequency.  Specify the frequency at which you would like to receive regular reports on the progress of the cleanup.  Although quarterly reports are typical under preapproval, you may be more comfortable with semi-annual reporting under PBC.  Annual reporting is not recommended but available as an option.  Remember that the contractor can submit a Milestone Report in support of a milestone payment at any time during the cleanup and need not wait until the next scheduled reporting period to do so.

You can also use this section to specify any other reporting requirements that may pertain to a specific cleanup.

8. Milestone and Payment Schedule.  This is the heart of the PBC agreement.  There are several components to this schedule and each is described below.  An important change in the administration of the PBC agreements is that the entire agreed-upon cleanup price will not be encumbered upon signing of the agreement.  Rather, only the portion that corresponds to the milestone that will be achieved that fiscal year is encumbered (subsequent encumbrances are handled with the Milestone Authorization Form).  This section of the template allows you to specify what milestones are to be encumbered on the work order and which will be achieved (and funded) in subsequent years.  This process will be described more fully as each section below is discussed.  Note that much of the data entered here populates other tabs in the workbook.

a. Agreement Ceiling Amount – The total agreed-upon price for the PBC is entered here.  Note that this full amount will not be encumbered initially and this amount does not appear on the work order.  This amount is used to calculate the “Payment Amt.” below and, by extension, the “Initial Funding Increment.”

b. Initial Funding Increment – The “Initial Funding Increment” is calculated automatically from the milestone information.  It is the amount that will appear on the work order and is determined by checking the check boxes next to the “Payment %” below.  A check indicates that that milestone is expected to be achieved before the end of the current fiscal year.  The sum of the “Payment Amt.” corresponding to the checked milestones is automatically entered here.

c. Agreement Start Date – Enter this date to indicate what the starting date is for all work under the agreement.  All milestone calculations are based upon this date.  Typically this is the same date as when the Work Order is written but occasionally a date in the near future may be appropriate.

d. Milestones – The milestones for the cleanup are selected here.  There is a default set of milestones and a default progression of milestones based upon the first milestone selected.  Use of milestones other than the defaults listed must be approved by the PBC Coordinator and will require manual editing of the PBC Template.  There is currently a limit of ten (10) milestones, so this needs to be taken into account when negotiating the agreement.  Note that the milestones selected here automatically populate the Work Order, Invoice and Milestone Authorization Form.

e. Payment % - The percent of the total agreement price that is to be paid when the milestone is achieved is entered here.  This percentage is used to calculate the payment amount for each milestone.  Default percentages are supplied based upon the milestones chosen.  These percentages may be edited but remember to reserve a substantial portion of each PBC agreement until completion of the cleanup.  Note that the total payment percent should total 100% as indicated by the “Total %” calculation at the bottom of the column.

f. Initial Funding Increment Check Boxes – The milestone that are expected to be achieved in the current fiscal year and ‘checked-off’ here.  The amounts for these milestones are summed into the “Initial Funding Increment” block above and the Work Order itself.

g. Payment Amt. – This is the payment that will be made when the listed milestone is achieved in accordance with the PBC terms and conditions.  These amounts are automatically calculated based upon the “Agreement Ceiling Amount” and the “Payment %.”

h. Months – The scheduled time to complete each milestone is selected here.  The time for completion of each milestone should be negotiated with the contractor.  The due dates for each milestone are calculated and automatically entered into the “Milestone Dates” column and the Work Order.  Note that enforcement of this scheduled milestone timetable is one of the most important and powerful tools used in the management of a PBC agreement.

i. Milestone Dates – The calendar date for completion of the milestone is listed here based upon the number of months entered in the previous column.  The date is calculated by adding the appropriate number of months to the “Agreement Start Date” entered above.  The Milestone Dates are automatically entered onto the Work Order.  These dates are corrected for weekends (milestones dates that fall on a Saturday or Sunday are advanced to Monday) but not for holidays.

j. Twelve Month Period of Service – This date is calculated from the last milestone date and is also automatically entered on the Work Order.  Note that this period of service is greater than the six month period of service typical in preapproval and replaces the previous 12 month warranty period contained in most PFP agreements.

9. Additional Terms and Conditions.  All of the applicable portions of the previous PFP agreement have been included as part of the PBC Template and will print automatically with that template.  Note that these terms and conditions have been standardized and edits, deletions or additions are not allowed.  All parties to the PBC agreement should read these terms and conditions carefully because they control much of how the PBC is handled.

C. PBC Invoice.  The PBC invoice is very similar to the preapproval invoice but is specifically linked to the PBC Template and the Milestone Authorization Form (MAF).  The column of boxes under “This Invoice” is used to indicate the milestones that are currently being billed.  Entries in these boxes are interpreted as follows (the boxes are not case-sensitive):

1. Y – A “Y” in a box indicates that the corresponding milestone is currently being billed and the amount for that milestone will appear in the “Due This Invoice” column.

2. P – A “P” in a box indicates that the milestone has previously been billed and the amount for that milestone will appear in the “Previously Invoiced” column.

3.       – An empty box (or anything other than a “Y” or “P”) indicates that the corresponding milestone is neither a previous or current billing.  And no amounts appear in any of the columns even thought there are values for these columns in the PBC Template or on the MAF.  

Note that the payment amount for all milestones that were not authorized as part of the “Initial Funding Increment” will appear in the “Change Amount” column even though there has been no change in the agreed-upon payment.  This behavior is to ensure that these amounts are properly recorded during invoice processing and payment.  

The rest of the behavior of the invoice is explained in the section on the Milestone Authorization Form.

D. Milestone Authorization Form (MAF).  The PBC MAF is used to authorize payments for milestones after those included in the initial funding increment have been achieved.  Note that this form also updates the PBC invoice.  This form can also be used to extend the due dates of the milestones.  The sections of this form are described below.

1. Identifying Information.  The top three lines of this form contain the necessary identifying information carried forward from the PBC Template or Work Order.  No data entry is required in this section.

2. Description.  This is a free-text section to explain why a milestone due date is being extended or to comment on the milestone authorization.    Note that all changes in schedule must also be entered in the “Changes in Milestone Dates” section below.

3. Changes in Milestone Dates.  This section is used to extend the performance period for a particular milestone or for all remaining milestones.  Note that justification for time extensions must always be satisfactory.  The Milestones and “Original Milestone Dates” from the PBC Template are automatically displayed on this form and must not be edited.  The “Change (months)” column is used to extend the schedule completion date of a specific milestone.  This extension is then reflected in the “New Milestone Dates” column.  (The dates are not checked for weekends and holidays.)  Note that the milestone dates on the Work Order are not updated to reflect any date changes.

Important note:  Changing the date for one milestone does not change the date(s) for all subsequent milestone(s).  If you need to extend the total period of performance for the cleanup then you must enter that extension (in months) for each milestone that is still to be achieved.  The subsequent milestone dates are not automatically extended because it is not always the case that if the date for one milestone is extended then all milestone dates need to be extended.

The twelve-month period of service is automatically extended if the overall schedule for milestone completion is extended beyond the original completion date.

4. Milestone Authorization.  This section reflects the changes made to PBC agreements to manage annual funding of the agreement and is used for two purposes: 1) it is used to authorize payment for milestones beyond those initially included in the Work Order as part of the “Initial Funding Increment,” and 2) it updates the PBC Invoice in accordance with any such authorizations.  Remember that the original Work Order only encumbered sufficient funding for the milestones expected to be achieved before the end of the fiscal year; this section of the MAF is used to authorize funding for milestones beyond those originally funded. 

Proper documentation that the milestone has been achieved must still be submitted prior to invoicing.  Authorizing a milestone on this form does not indicate that the milestone has been achieved.  It only indicates that payment for that milestone is authorized once it has been achieved in accordance with the PBC Template, and Terms and Conditions.

Note:  It is recommended that contractors request authorization of a milestone immediately upon achievement of the preceding milestone rather than waiting until the milestone has been achieved.  PBC agreements are part of the preapproval program and therefore we must strive to ensure that payments are authorized before the work is performed.  The milestone requirements and payments are set out in the PBC Template (and arguably preapproved in that document) but it is still best to authorize a milestone before it is achieved.

a. Milestone Breakdown – The entries in this column are populated from the PBC Template.  Do not make any changes to these milestones.

b. Previously Authorized – This series of check boxes is used to indicate if payment for a specified milestone has been authorized prior to the current MAF.  Note that the milestone(s) authorized as part of the “Initial Funding Increment” are automatically checked as “Previously Authorized.”  Otherwise, you should check one or more boxes whenever you had authorized payment for one or more milestones in the “Authorized this MAF” column of a previous MAF.  

Important Note:  All milestones after the milestones authorized as part of the “Initial Funding Increment” will appear in the “Change Amount” column of the invoice even though there has been no change in the milestone amount.  This behavior is to ensure that the new encumbrances are picked up when the invoice is processed for payment.

c. Authorized this MAF – This series of check boxes is used to indicate that a specific milestone is being authorized at this time.  The milestone payment amount will show up in the “Change Amount” column of the PBC invoice even though there has been no change to the original payment amount.  Note that any milestones authorized on a previous MAF should be unchecked in this column and checked in the “Previously Authorized” column (these milestone amounts will still show up in the “Change Amount” column of the PBC Invoice).  Note that the payment amount for the milestone will not appear on the PBC Invoice unless a “Y” or “P” is entered in the corresponding “This Invoice” box on the invoice.

d. Milestone Amount – The values in this column are populated from the PBC Template.  Note that the values do not appear until either the “Previously Authorized” or “Authorized this MAF” boxes are checked.  Do not make any changes to these amounts.  The total of the milestones authorized to date is shown at the bottom of this column.

5. Signature Block.  Signatures approving the MAF are required.  The procedures and protocols are identical for those to approve a Work Order under preapproval except that faxed copies of this form are acceptable.

E. Amendment.  This form is included “just in case”.  It is rarely necessary to modify a PBC agreement; however, there remains a slight possibility that unusual circumstances will warrant a modification.  This form is available for such a situation if it arises.  The identifying information at the top is populated from the PBC Template and the Work Order (if the Work Order was generated in PCT then some of the identifying information will have to be entered here).  The large open text area is for describing the amendment.  The agreement amounts at the bottom should be entered if the amendment also changes the price of the agreement.  Note that the new milestone amounts will have to be manually entered on the PBC invoice (make sure that all entries are made in the “Change Amount” column of the invoice so that the amounts will be recorded properly when the invoice is processed).  Finally, this form must be signed in accordance with Work Order signature protocol.  Original signatures are required.
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