Attachment A- Tier-2 Terms and Conditions

(Attachment B)

This Tier-2 Agreement is for petroleum contamination cleanup in which payments are made to the Contractor based upon a negotiated schedule of cleanup progress and entered into pursuant to Subsection 376.30711 (2)(a), Florida Statutes (F.S.), for Performance-Based Cleanups (PBC).  All work under this agreement will be conducted in accordance with Chapter 62-770 Florida Administrative Code (F.A.C.), the Department’s Petroleum Cleanup Preapproval Standard Operating Procedures (SOP) and Guidance Memos in force as of the date of this agreement.  Furthermore, all words, terms, definitions, phrases, and procedures included in this agreement shall have the same meaning to those in Section 376.301, F.S., Chapter 62.770, F.A.C., and the SOP.
For the purposes of this Agreement:

a. The term “Abandonment” is defined as, but not limited to the following: not submitting a requested RAPMOD, not taking corrective actions to maintain the milestone schedule, or refusal to sign a Milestone Authorization Form (MAF) or Amendment.
b. The term “Amendment” refers to the mechanism that shall be used to document notable changes to the original Agreement language and/or executed attachments and must be executed by both the Contractor and the Department.
c. The “Ceiling Amount” shall refer to the maximum allowable funding in this Agreement by the Department to complete cleanup activities, including payments for any associated utilities, permits, licenses, and any other associated costs.
d. The term “CONTRACTOR” shall mean the individual or business entity submitting the work proposal, and includes a parent or subsidiary corporation; a partner; or a corporate officer, director, stockholder, or other person or group of persons that has the legal or de facto authority to control the progress of the site rehabilitation tasks proposed for contract.
e. The term “Failure to Perform” is defined as, but not limited to the following:  failure to take appropriate steps to resume the cleanup schedule, failure to complete cleanup within the period of service of the Agreement, or abandoning the project.
f. The term “Force Majeure” shall refer to hurricanes, tornadoes, floods, wildfires, wars, and unrelated non-source property construction that delays cleanup more than 90 days.
g. The term “Milestone” shall refer to a work performance achievement as specified in Attachment B.
h. The term “Milestone Authorization Form” (MAF) refers to the mechanism that shall be used to approve individual milestone timeframes and authorize the release of milestone funding.  This document must be executed by both the Contractor and the Department.
i. The term “Tier-2” shall refer to an Agreement endpoint of cleanup closure and includes any of the following: Site Rehabilitation Closure (SRCO) by No Further Action (NFA), a closure with institutional and/or engineering controls or established alternative cleanup levels.
Performance Measurements
1. The CONTRACTOR shall agree to implement a proactive and aggressive cleanup and will strive to achieve the milestones in accordance with the specified timeframe for each milestone.  The DEPARTMENT may extend milestones at its discretion; however, the Period of Service (POS) shall remain a firm deadline. 
2. The CONTRACTOR shall conduct the cleanup in accordance with the scope of work negotiated between the DEPARTMENT and the CONTRACTOR as described in Attachment B, but should the cleanup require modifications to the scope, written approval is required by the DEPARTMENT.
3. The CONTRACTOR agrees to perform the cleanup as set out in Attachment B for the ceiling amount specified and acknowledges that the total amount shall not be encumbered upon execution.  The initial funding increment for this agreement shall be limited to the amount specified in Attachment B.  The DEPARTMENT will provide subsequent funding through the execution of a MAF.  It is the CONTRACTOR’s responsibility to request issuance of a MAF in advance of beginning work on an unfunded milestone.
4. The CONTRACTOR agrees to be responsible for the remediation of all eligible petroleum contamination identified as emanating from the facility prior to execution of this Agreement, including all eligible contamination that migrates off the source property.
5. The CONTRACTOR shall submit reports in accordance with Chapter 62-770 F.A.C. and as specified in Attachment B.  
6. The CONTRACTOR shall maintain books, records and documents directly pertinent to performance under this Agreement in accordance with generally accepted accounting principles consistently applied.  The DEPARTMENT, the State, or their authorized representatives shall have access to such records for audit purposes during the term of this agreement and for five years following agreement completion.  In the event any work is subcontracted, the CONTRACTOR shall similarly require each subcontractor to maintain and allow access to such records for audit purposes.
7. The CONTRACTOR shall provide the DEPARTMENT a minimum of seven (7) calendar days written notice prior to any field event.  The type of event, exact day and approximate time shall be provided in the notification.
Milestone Measurements
8. Baseline Data: The CONTRACTOR shall collect and/or provide updated analytical data if required by Attachment B and must send this data to the DEPARTMENT prior to proceeding with subsequent activities.  The DEPARTMENT shall use this data as the reference for monitoring reductions in contaminant concentrations and in accordance with Paragraph 9.  
9. Contaminant Reduction:  Contaminant reduction milestone calculations shall be based upon the reduction of all Agreement specified contaminant groups in each Key Well.

The following formula shall be used for calculating the percent reduction milestones:

% Reduction (KWi) = {1-[(Cm1i-Ctl)/(Cb1i-Ctl)]}*100

Where:

KWi
= key well number i

 Cmli
= milestone measurement concentration of contaminant group in key well i



   Ctl 
= target level concentration for contaminant group.  This value is 


calculated by summing the individual Cleanup Target Levels for each 


contaminant in the group. For example, if the Target Levels are GCTLs, 


then for the BTEX + 
MTBE group this value is 111 ug/L, and for the 


Naphthalene group this value is 70 ug/L.



 Cbli 
= baseline concentration of contaminant group in key well i
10. Redesignation of Wells: Any changes to Key and Perimeter wells shall be handled through an Amendment to the Agreement.
11. The CONTRACTOR may submit reports documenting milestone achievement upon achievement.  Milestone review times or achievement are defined as follows:

a. LSRAP, RAP or RAP Modification submittal(s) will be reviewed for payment approval by the DEPARTMENT within approximately sixty (60) working days of receipt.
b. All other milestone submittals will be reviewed for payment approval by the DEPARTMENT within approximately fifteen (15) working days of receipt.

c. Target Levels– This milestone is achieved when all Key and Perimeter Wells have met the Agreement specified Target Levels for all individual contaminants and contaminated soil is not present in the unsaturated zone.
d. Maintain Target Levels – This milestone is achieved:
i. after a period of one year of Post Active Remediation Monitoring (PARM) has been completed and levels for the last two (2) consecutive quarters did not exceed the Target Levels.  All Key and Perimeter wells shall be included in the monitoring and analyzed for the contaminants specified unless otherwise agreed upon in an Amendment.
ii. and, after the DEPARTMENT has verified achievement via soil and/or groundwater sampling in accordance with Paragraph 12.
12. The DEPARTMENT reserves the right to conduct its own verification events, at its sole cost and discretion, at any point during this Agreement, to evaluate cleanup progress or to verify achievement of a milestone. The DEPARTMENT shall not be under any obligation to notify the CONTRACTOR of such events.  Any and all costs incurred by the CONTRACTOR for participation in the event shall be borne solely by the CONTRACTOR.  Specific verification events include the following:
a. The DEPARTMENT sampling existing wells, collecting split samples during the CONTRACTOR’s sampling events, or installing additional wells or soil borings.
b. The DEPARTMENT will conduct its own sampling event to confirm maintenance, per Paragraph 11(d), of the Agreement specified Target Levels for all contaminants/all media.
c. If the DEPARTMENT conducts a verification event to confirm achievement of a milestone, then such event must be conducted and concluded within two (2) months of Milestone report submittal, from the CONTRACTOR that the milestone has been achieved.
d. The DEPARTMENT reserves the right to conduct inspections of remedial systems. The CONTRACTOR shall provide keys and combinations to all locks securing the remedial system, or components thereof, upon request by the DEPARTMENT. The DEPARTMENT’s inspector(s) will not be authorized to make any changes to the operating parameters or status of a system unless an emergency situation exists. The CONTRACTOR shall notify the DEPARTMENT of any specific hazards or precautions.
13. The CONTRACTOR shall not submit a milestone invoice unless the milestone has been authorized for funding thru the execution of the original Agreement or a MAF and the DEPARTMENT provides written approval of achievement. Failure to execute a MAF prior to beginning work associated with a milestone may result in non-payment of that milestone.
14. Upon the successful completion of cleanup within the original timeframe of the Agreement the CONTRACTOR may qualify for the following:
a. The CONTRACTOR may retain ownership of any purchased or state-owned equipment utilized during the cleanup thru an Amendment and execution of the appropriate ownership transfer forms.  Transfer of state-owned equipment requires that the equipment have a minimum age of 5 years, be fully depreciated and that documentation of statutory authority is included with this Agreement.
Renegotiation and Termination

15. The CONTRACTOR acknowledges that the DEPARTMENT may renegotiate this Agreement per any of the following conditions:
a. If contaminant levels increase due to discovery of a new discharge or migration of contamination emanating from the non-source property.
b. A Force Majeure event rendering existing remedial efforts inoperable or implausible to implement, despite appropriate safety measures being instituted. 
c. If changes in statutes or rules require or allow the establishment of Cleanup Target Levels other than those specified.
16. The DEPARTMENT may terminate this Agreement per any of the following conditions:
a. If the agreed upon endpoint is not achieved by the end of the POS, the DEPARMENT will, at that time, evaluate its options for cleanup completion, including reassignment of the site as a PBC-Bid, in which the CONTRACTOR will not be allowed to submit a bid proposal. 
b. It is determined that the CONTRACTOR has failed to perform pursuant to Subsection 376.3011 (5)(h), F.S., its duties in accordance with the approved Remedial Action Plan(s) and timeframes.
c. If the project has been abandoned prior to POS completion.  
d. If it is determined that the actions of this Agreement are not in the best interest of the State.
e. If termination is due to failure to perform, then payment for any unachieved milestones shall not be due the CONTRACTOR.
f. If termination is due to failure to perform, then the CONTRACTOR and any new business entity created in the future by the CONTRACTOR may, at the discretion of the DEPARTMENT, also be ineligible for future contracts under the PBC program.
17. The DEPARTMENT will not renegotiate or terminate this Agreement if errors and omissions were made during the site assessment, or, in the review of historical contaminant levels documented in the site file,  should that result in an insufficient remedial design.
I HEREBY ACCEPT THE TERMS OF THIS AGREEMENT.  This signature block will be altered later.

________________________________

________________________________


(Signature of TBD) & (Date of Signature)

(Signature of Consultant) & (Date of Signature)
_______________________________

_______________________________

(Printed Name & Title of TBD)




(Printed Name)
Florida Department of Environmental Protection

Will insert a small paragraph about authority
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