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INTERAGENCY AGREEMENT
Between
THE DEPARTMENT OF ENVIRONMENTAL REGULATION
And
SOUTH FLORIDA WATER MANAGEMENT DISTRICT
Concerning
AUTHORITY TO CERTIFY WATER QUALITY STANDARDS

UNDER THE FEDERAL CLEAN WATER ACT

THIS INTERAGENCY AGREEMENT, made and entered into this qu“ day of

SW , 1984, by and between the Florida Department of Environmental

Regulatio, hereinafter referred to as "DER", and the South Florida Water Management
District, hereinafter referred to as "SFWMD."
WITNESSETH:

WHER%AS, the 1984 Legislature of the State of Florida enacted the "Warren S.
Henderson Wetlands Protection Act", effective October 1, 1984, which expresses a
legislative intention that the water management districts have the pr;mary responsibility
for regulating the water quality impacts of agricultural activities and surface water
management systems; and

WHEREAS, Section 401 of the Federal Clean Water Act, 33 USC Section 134],
provides that each state shall grant or deny certification tc the Federal E.‘nvironmental
Protection Agency for a proposed activity to be licensed or permitted under Federal law
with the potential to cause any discharge or pollution in waters, as to whether such
activity will or will not meet state water quality standards; and

WHEREAS, permits granted by the United States Army Corps of Engineers
pursuant to Section 404 of the Federal Clean Water Act, 33 USC Section 1344, for dredge
and fill activities require certification from the state that such activities will not violate
water quality standards; and

WHEREAS, certifications under the Federal Clean Water Act for dredge and fill
activities related to agricultural operations have previously been issued or denied by DER;
and

WHEREAS, DER desires that said responsibility be transferred to the water
management districts, in accordance with the aforesaid legislative intent; and |

WHEREAS, tﬁe x‘Gov_e'rnor's directive to the water managemen’tv districts for
'xmplementat"mn of the Wetlands Act, dateéd June 4,° 1984, expresses the desire that the
districts perform all regulatory functions for agricultural activities and agricultural

watermanagement systems; and
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WHEREAS, the Governor of the State of Florida intends to designate the water
management districts to be the appropriate state agencies to perform the water quality
certifications required by Section 40l of the Clean Water Act for the agricultural
operations relative to Section 404 permits.

NOW, THEREFORE, the DER and the SFWMD agree as follows:

L. The DER agrees to execute a delegation of authority to SFWMD pursuant to
Chapters 403 and 373, Florida Statutes, granting SFWMD the authority to make water
quality determinations and enforce water quality standards within its jurisdiction. The
delegation of authority will take effect upon execution of this agreement. A copy of said
delegation order is attached hereto as Exhibit A and by reference made a part hereof.

2. The DER shall retain the right to enforce state water quality standards
pursuant to its statutory authority, concurrent with the SFWMD.

3. The SFWMD shall notify the DER South Florida District Office of all
requests for certification under section 401 within three days of receipt of such requests..
The DER may offer comments on the certification request within 30 days of receipt. In
the event comments are not received within that time period, SF WMD shall presume that
DER has no objection to issuance of the water quality certification. The DER will provide
technical and legal assistance to SFWMD for certification determinations upontegquest.

4, In the event of material changes in a permit application subsequent to initizl
notification to DER pursuant to Paragraph 3, SFWMD shall notify the South Florida
District DER Office within three days of receipt, and DER shall provide comments
thereon within 20 days.

5. In the event SFWMD is required to defend a water quality certification
decision made pursuant to Section 40l of the Federal Clean Water Act in a legal
proceeding, the DER will, upon request, provide technical or legal support needed to assist
in the defense of any such action.

6. All  certification applicatloﬁs which are pending upon transfer of
certification authority to the SFWMD, for which final or intended agency action has not
been taken, shall become the responsibility of SFWMD. The DER shall transmit all
relevant case material,b including comments, within tenv days of transfer of certification
responsibility.

7. All certification applications which are the subject of final or intended
agency action, including those presently in administrative or judicial proceedings, shall
remain. the responsibility of the DER. The SFWMD- assumes no liability or responsibility
with regard to those certification determinations. |
| 3. The delegation of authority to SFWMD from the DER mentioned in

paragraph one shall be revocable if the DER determines that SFWMD is not properiy



carrying out its duties in the certification process. The DER may also recommend to the
Governor that the designation of SFWMD as the certifying agency for section 401 water
quality certifications be withdrawn.

9. SFWMD shall provide DER with notice of intended agency action on all
section 401 certifications. In the event DER objects to intended SFWMD action, it shall
petition for formal administrative hearing in all cases involving a disputed issue of
material fact, or an informal hearing in cases not involving a disputed issue of material
fact. In the event the DER subsequently disagrees with final agency action taken pursuant
to section 120.57(1)(b)9., Florida Statutes, it may then appeal said action pursuant to
section 373.114, Florida Statutes. The record in that proceeding shall be limited to that
which was developed in the prior proceeding.

10. The DER shall only appeal SFWMD certification decisions pursuant to
paragraph 9 in the event it has recommended against granting the certification in
accordance with the time limitations of paragraphs 3 and 4 hereof, and said’
recommendation was not accepted by SFWMD.

11. In the event the DER appeals an individual SFWMD certification decision

pursuant to section 373.114, Florida Statutes, and as a result of said appeal certification
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is denied, the DER agrees to be joined as a party defendant in any legal proceedings
resulting from such denial and to fully defend against such claims.

12. It is the intent of the parties that each agency bear full legal responsibility
for its own actions.

13. The DER concurs with the legal determinations made in the September 19,
1984 memorandum from Thomas J. Schwartz to John R. Wodraska, which is attached
hereto as Exhibit B and by reference made a part hereof.

14, It is understood that supplemental agreements may be necessary to
implement the processing of section 40! certifications.

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be

executed in their respective names the day and vear first written above.

STATE OF FLORIDA SOUTH FLORIDA WATER
DEPARTMENT OF ENVIRONMENTAL MANA GE MENT DISTRI
‘REGULATION
Qe:iﬁ’ Secretar;; i Executive Directdr
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BEFORE THE STATE OF FLORIDA
DEPARTMENT OF ENVIRONMENTAL REGULATION

IN RE:

WATER MANAGEMENT DISTRICT OGC File No.

WATER QUALITY DELEGATION

ORDER OF DELEGATION

WHEREAS, the state's water management districts are presently engaged in
various aspectsfféf regulating the water resource pursuant to Chapter 373, F.S., which
include the regulation of consumptive water use, well construction and construction of
surface water management systems; and,

WHEREAS, it is the policy of the state, pursuant to section 373.016., F.5., to
provide for the management of water and related land resources; promote the
conservation, development and proper utilization of surface and ground water; preserve
natural resources, fish and wildlife; promote the public policy set forth in section £03.021,
F.S., and to the greatest extent practicable, delegate to the water management districts
the power and responsibility for accomplishing the conservation, protection, management
and control of the waters of the state; and, -

WHEREAS, the Department has primary power and responsibility for the protection
of water quality pursuant to Chapter 403, F.S.; and,

WHEREAS, the protection of water quality is inextricably linked with the
accomplishment of the general water management objectives set forth in section 373.016,
F.S.; and, |

WHEREAS, pursuant to section #03.813(2), F.S., the Department is authorized to
delegate its water quality and other functions when the secretary determines that a water
management district has the financial and technical capability to carry out the delegated
activity; and,

WHEREAS, as Secretary of the Department, | find that the South Florida Water
Management District has the financial and technical vcapability to carry out the water
quality functions set forth in this Order, and therefore find that the public interest will be

served by grahting said - District the authority to apply and enforce water quality

standards.

NOW, THEREFORE, be it ORDERED that:

IR The Departinent hercby 'delegates to the South [lorida Water

Managernent District the authority pursuant to sections 403.061, .121,
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131, J1al, (151, and .161, F.S., to apply and enforce the Department's
water quality standards, as contained in Chapters 17-3 and 17-4, Florida
Administrative Code, and to make determinations of compliance with
these water quality standards.

2. This delegation is to be concurrent with the Department's authority and
is not intended in any way to abrogate or restrict the Departmént‘s
authority to apply and enforce state water quality standards. |

3. This delegation is subject to being rescinded after 30 days notice by

either agency.

DONE AND ORDERED this day of September, 1984, in Tallahassee,

Florida.

STATE OF FLORIDA DEPARTMENT
OF ENVIRONMENTAL REGULATION

VICTORIA J. TSCHINKEL

Secretary
Twin Towers Office Building
2600 Blair Stone Road -

Tallahassee, Florida 32301
(904) 4884805



TO:
FROM:

SUBJECT:

DATE:
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MEMORANDUM

John R. Wodraska, Executive Director
Thomas J. Schwartz, District Counsel

District Acceptance of Section 401 Certification for Agricultural
Operations

September 19, 1984

After reviewing the legal materials provided to us by the Department and discussing the
certification question with my staff, I believe the District can act as the certifying
agency pursuant to section 401 of the Federal Water Pollution Control Act, Public Law
92-500, for those permits issued to agricultural operations by the U.S. Army Corps of
Engineers pursuant to section 404 of that Act, in accordance with the following

parameters:

L.

For those agricultural operations which require a surface water management
permit from the District pursuant to section 373.416, Florida Statutes, the
certification would be issued in conjunction with the issuance of a surface
water management permit. For those agricultural activities which are not
subject to District jurisdiction pursuant to section 373.416, Florida Statutes,
the certification procedure would involve the issuance of a letter to the
Corps of Engineers. The issue as to the type of administrative review
process the District will engage in (i.e. whether Chapter 120 procedures will
be followed) presents a complex legal problem, which has not been resolved .
at this time. I wish to receive input from regulated and other interests on
this question. ’

Authority for issuance of certification letters would be grounded in both
Chapters 373 and 403, Florida Statutes. Presently, the District is under a
delegation of authority from the Departiment to issue stormwater discharge
permits in conjunction with its surface water management permits. See
section 17-25.09, Florida Administrative Code. The Department-would not
delegate to the District the authority it presently retains pursuant to
section 403.913, Florida Statutes, to "require a ... discharge permit at the
ultimate point of discharge from one or a group of connected agriculturai
water management systems." The "discharge permits" mentioned in this
provision are those which are issued by the EPA pursuant to section 402 of
Public Law 92-500. The Department's present role with regard to these
permits is to issue the section 401 water quality certification. It is possible,
however, that EPA may delegate the authority to issue these "NPDES"
permits to the Department sometime in the future. NPDES permits are only
required by EPA for specific classes of point source pollutants established
by regulation. At present, the only agricuitural activity, excluding
processing plants, apparently in need of NPDES permits is feedlots. 40 CFR
section &412.

For agricultural "activities" which do not involve the construction of an
"agricultural water management system," the District will certify whether
diffuse surface water runoff from the site is anticipated to meet state
water quality standards, pursuant to the provisions of Chapters 17-3 and
17 -4, Florida Administrative Code.

EXHIBIT B




