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FINAL ORDER

A Recommended Order was submitted to the Department of Environmental Protection (“DEP”) in this proceeding by Administrative Law Judge David M. Maloney (“ALJ”) with the Division of Administrative Hearings (“DOAH”).  Copies of the Recommended Order were also served upon counsel for the Petitioner, Carole C. Pope (“Petitioner”), and the Co-Respondents, Clifford and Maria Ray (the “Rays”).  Each of the parties to this proceeding filed Exceptions to the Recommended Order, but no transcript of the DOAH final hearing was filed with the DEP agency clerk in connection with any of these Exceptions.  The Petitioner filed Responses to the Exceptions of the Rays and DEP, and the Rays and DEP filed Responses to the Petitioner’s Exceptions.  The matter is now before the Secretary of DEP for final agency action.

BACKGROUND


The Rays are the owners of real property fronting the Atlantic Ocean in Brevard County, Florida (the “Property”).  The Petitioner and her husband are the owners of adjacent real property on which two duplex units are presently located.  In January of 2003, the Rays filed an application with DEP to construct various structures on their Property seaward of the Coastal Construction Control Line (“CCCL”).  A CCCL is defined in Rule 62B-33. 002(12), Florida Administrative Code (”F.A.C.”), as:

the line established pursuant to the provisions of Section 161.053, Florida Statutes, and recorded in the official records of the county, which defines that portion of the beach-dune system subject to severe fluctuations based 

on a one-hundred year storm surge, storm waves, or 

other predictable weather conditions.

Section 161.053, Florida Statutes (“Fla. Stat.”), requires the Department to establish a CCCL on a county-by-county basis.  The Brevard County CCCL applicable to this proceeding was established by the Department in 1986 and is codified in Rule 62B-26.017, F.A.C.  The cited statute and rule require a permit from the Department for any excavation or construction on property in Brevard County located seaward of the established CCCL.  In September of 2003, DEP issued Permit No. BE-1083 (the “Permit”) authorizing the Rays to construct an eight story multi-family condominium building and related structures seaward of the CCCL (the “Project”).  

DOAH PROCEEDINGS

The Petitioner filed a timely petition for an administrative hearing challenging the issuance of the Permit to the Rays.  DEP referred the matter to DOAH for formal proceedings, and DOAH consolidated the Permit challenge with two related rule challenge cases.  A series of prehearing motions and other procedural matters ensued, including an order severing the Permit challenge from the two pending rule challenge proceedings.  A final hearing was held by the ALJ in this Permit challenge case on January 20-23, 2004.


In the Recommended Order on review, the ALJ found that the design and proximity of the Project structures to the Petitioner’s existing duplexes can reasonably be expected to cause damage to the duplexes as the result of flying debris and waterborne missiles during high wind conditions.  (Findings of Fact 110-113.)  The ALJ thus concluded that the Permit should not be issued by DEP, unless the Project “is re-sited in order to mitigate the potential for waterborne and windborne missiles during a storm and the impact of hydrodynamic forces and aerodynamic loading and wind damage to the Pope duplexes.”  (Conclusion of Law 138.)  

The ALJ ultimately recommended that “an impacts assessment be conducted” pursuant to Rule 62B-33.005(3)(a), F.A.C., and the Project be “re-sited to mitigate the impacts that its siting now poses to the Pope property.”  The ALJ further recommended that, if the Project cannot be re-sited or is not supported by an adequate impacts assessment, “the Permit be denied.”  

RULINGS ON THE PETITIONER’S EXCEPTIONS

Exception No. 1


The Petitioner’s initial “Exception” is not actually an Exception within the purview of the Florida Administrative Procedure Act (“APA”), in that it does not object to any designated portion of the Recommended Order or to any other conduct of the ALJ in the DOAH formal proceeding.  The Petitioner correctly notes that no transcript of testimony presented at the DOAH final hearing was prepared in this case.  The Petitioner also cites to established Florida law limiting the authority of an agency to reject or modify an administrative law judge’s findings of fact.  I thus view the Petitioner’s first numbered paragraph to be a legal “preface” to her succeeding Exception Nos. 2 through 5, and conclude that no ruling denying or granting this preface is necessary or appropriate in this Final Order.

Exception Nos. 2 and 3


These two Exceptions object to the ALJ’s Findings of Fact 70 and 86.  The Petitioner has acknowledged that no transcript of testimony was prepared in this case.  Therefore, none of the ALJ’s findings of fact are subject to being rejected or modified in this Final Order based on lack of competent substantial evidence because I am unable to “review the entire record” as required by § 120.57(1)(l), Fla. Stat.  See also Rule 28-106.214(2), F.A.C.; and Booker Creek Preservation,Inc. v. Dept. of Environmental Regulation, 415 So.2d 750 (Fla. 1st DCA 1982) (concluding that a party filing exceptions to findings of fact in a recommended order has the responsibility to pay for and furnish a copy of the transcript of the DOAH proceeding to the reviewing agency).   

In apparent recognition of the lack of an entire record in this case, the Petitioner does not claim that the ALJ’s Findings of Fact 70 and 86 are not based on competent substantial evidence.  Instead, the Petitioner suggests that these two “Findings of Fact” of the ALJ are really mislabeled “Conclusions of Law.”  The Petitioner also contends that these two “Conclusions of Law” are legally erroneous and should be rejected in this Final Order.  The appellate courts of Florida, however, are uniformly wary of efforts by agencies to reject findings of fact in DOAH recommended orders by characterizing the “findings of fact” as mislabeled “conclusions of law.”  See, e.g., Fonte v. Dept. of Environmental Regulation, 634 So.2d. 663 (Fla. 2d DCA 1994); Battaglia v. Land and Water Adjudicatory Comm., 629 So.2d 161 (Fla. 5th DCA 1993); Dept. of Labor and Employment Security v. Little, 588 So.2d 281 (Fla. 1st DCA 1991).


I am not persuaded that the statements of the ALJ in numbered paragraphs 70 and 86 are actually mislabeled legal conclusions that may be rejected in this case as a matter of law.  Rather, I view these challenged paragraphs to essentially consist of actual findings of fact by the ALJ.  Since no transcript of testimony was prepared in this case, I am unable to review the entire record and find that these factual findings are not supported by any competent substantial evidence.  Even if paragraphs 70 and 86 were deemed to contain mixed statements of fact and law, the lack of a transcript of testimony renders me unable to reach an informed decision that the legal conclusion portions do not necessarily flow from competent substantial evidence of record.  Accordingly, Petitioner’s Exception Nos. 2 and 3 are denied. 

Exception Nos. 4, 5, and 12

These related Exceptions of the Petitioner object to numbered paragraphs 103, 104, and 130 of the Recommended Order, wherein the ALJ invokes “collateral estoppel” against the Petitioner as to Brevard County’s prior approval of the Ray’s Project.  I am of the view that the ALJ’s “Findings of Fact” 103 and 104 contain mixed statements of fact and law.  I also conclude that the lack of a transcript of testimony renders me unable to determine that the legal conclusion portions of these two paragraphs do not necessarily flow from competent substantial evidence of record.  In addition, the issue of whether an administrative law judge has correctly applied the doctrine of collateral estoppel in a contested permit proceeding is a matter that has been judicially determined to be beyond the “substantive jurisdiction” of this agency under 

§ 120.57(1)(l), Fla. Stat.  See Deep Lagoon Boat Club, Ltd. v. Dept of Environmental Protection, 784 So.2d 1140, 1141-1142 (Fla. 2d DCA 2001).

Based on the above rulings, Petitioner’s Exception Nos. 4, 5, and 12 are denied.  

Exception No. 6


This Exception objects to Conclusions of Law 122 and 123, wherein the ALJ concludes that DEP’s interpretation of the “waiver” provisions set forth in CCCL Rule 62B-33.008(4), F.A.C., is a reasonable interpretation.  The ALJ further concludes that the fact the Rays’ application did not identify and state the reasons why portions of Rule 62B-33.008(4) were inapplicable to their Project did not affect the “efficacy of the waivers [by DEP]” and “are not bases for DEP to reconsider its decision deeming the application complete.”  The ALJ’s approval of DEP’s interpretation of its own regulatory provisions in Rule 62B-33.008(4) is adopted for several reasons. 


First, the Petitioner’s basic premise that “no factual predicate was established for the waiver of the six-month limitation on survey field work” must be rejected due to the failure of the Petitioner to provide a transcript of testimony at the DOAH final hearing in support of this factually based premise.  How can an agency reviewing a DOAH recommended order find that there is no factual predicate in the record supporting an agency action approved by the ALJ when the agency head has not been furnished an “entire record” to review as required by Florida law?
In addition, it is a basic rule of administrative law that an agency has the primary responsibility of interpreting statutes and rules within its regulatory jurisdiction and expertise.  Public Employees Relations Commission v. Dade County Police Benevolent Association, 467 So.2d 987, 989 (Fla. 1985); Florida Public Employee Council, 79 v. Daniels, 646 So.2d 813, 816 (Fla. 1st DCA 1994).  Great deference should be accorded to these agency interpretations of statutes and rules within their regulatory jurisdiction, and such interpretations should not be overturned unless “clearly erroneous.”  Dept. of Environmental Regulation v. Goldring, 477 So.2d 532, 534 (Fla. 1985).  

Moreover, agency interpretations of statutes and rules within their regulatory jurisdiction do not have to be the only reasonable interpretations.  It is enough if such agency interpretations are “permissible” ones.  Suddath Van Lines, Inc. v. Dept. of Environmental Protection, 668 So.2d 209, 212 (Fla. 1st DCA 1996).  Consequently, the ALJ’s conclusion that DEP’s interpretation of its waiver provisions embodied in Rule 62B-33.008(4) is a reasonable rule interpretation should be upheld, particularly when it is impossible to determine from a review of the entire record that there is no competent substantial evidence explicating the challenged agency rule interpretation.  Petitioner’s Exception No. 6 is thus denied.

Exception Nos. 7, 8, 9, and 11

These related Exceptions object to the ALJ’s Conclusions of Law 124, 125, 126, and 129 dealing with the issue of DEP’s agency interpretation of the “reasonably continuous and uniform line of construction” provisions of § 161.053(5)(b), Fla. Stat., and Rule 62B-33.005(7), F.A.C.  In the challenged Conclusions of Law and related Findings of Fact 74-88, the ALJ upheld DEP’s agency interpretation by observing that the “greater weight of the evidence is that DEP’s determination of the establishment of the Construction Line should not be disturbed.”  (Finding of Fact 87.)  I concur with the ALJ that DEP’s interpretation in this case of its “reasonably continuous and uniform line of construction” statutory and rule provisions should not be disturbed.  I conclude that the subject statutory and rule interpretation by DEP is at least a permissible interpretation that is not clearly erroneous and should not be overturned.  

The ALJ expressly relied on the expert testimony of Srinivas Tammisetti, a DEP engineer specializing in coastal construction and CCCL permitting, in support of the conclusion that DEP had established a reasonably uniform and continuous line of construction seaward of the CCCL in this case.  (Finding of Fact 87; Conclusion of Law 129.)  The ALJ also cited to the testimony of the Petitioner’s expert witness, Lee Harris, Ph.D, on this issue, but obviously did not give as much weight to Dr. Harris’ opinion testimony.  (Findings of Fact 81-86.)  I decline to substitute my judgment for that of the ALJ on his decision to rely more heavily on the expert testimony of Mr. Tammisetti than on the expert testimony of Dr. Harris.  See Chapter of Sierra Club v. Orlando Utilities Comm., 436 So.2d 383, 389 (Fla. 5th DCA 1985) (concluding that a hearing officer’s decision to accept one expert’s testimony over that of another is an evidentiary ruling that cannot be rejected by an agency, absent a complete lack of evidence of record supporting the ruling).   

Based on the above, the Petitioner’s Exception Nos. 7, 8, 9, and 11 are denied.

Exception No. 10


In this Exception, the Petitioner objects to the portion of the ALJ’s Conclusion of Law 127 asserting that one of the Petitioner’s arguments in this proceeding was that the Rays’ proposed condominium structure is not a “major structure” as defined in Rule 62B-33.003(55)(c), F.A.C.  The Petitioner contends that she has asserted throughout this proceeding that the Rays’ proposed structure is a major structure, as is her most-seaward duplex.  It does seem inexplicable that the Petitioner would claim the Rays’ proposed eight-story condominium is not a “major structure.”  If the proposed condominium building were not deemed to be a major structure in this case, then the Project might be entitled to a “minor structures” exemption from CCCL permitting requirements.  See § 161.053(12)(c)9, Fla. Stat.; and Rule 62B-33.004(3)(c)8, F.A.C.  


Nevertheless, without an entire record of the DOAH proceedings to review, I decline to reject this portion of the ALJ’s Finding of Fact 10.  I do agree with the portion of the Joint Response to Exception 10 stating that this Exception has no bearing on the ultimate disposition of this case.  Both the Recommended Order and this Final Order conclude that the Rays’ proposed condominium building is a “major structure” for CCCL permitting purposes.  The Petitioner’s Exception 10 is denied.

RULING ON DEP’S EXCEPTION TO RECOMMENDED ORDER


DEP’s Exception does not object to any designated findings of fact or conclusions of law in the Recommended Order.  Instead, DEP’s Exception objects to certain rulings of the ALJ pertaining to the matter of the Project’s compliance with the building setback requirements and zoning or building code provisions of Brevard County.  This matter is a relevant issue in this proceeding because a CCCL permit applicant is required to provide DEP with “written evidence by the appropriate local governmental agency . . . that the proposed activity . . . does not contravene setback requirements or zoning or building codes and is consistent with the Local Comprehensive Plan.”  See Rule 62B-33.008(4)(d), F.A.C. 

It is undisputed that, during the agency review of their permit application, the Rays submitted written evidence to DEP on more than one occasion of Brevard County’s determination that the Project did “not contravene [its] setback requirements or zoning or building codes.”  (See Respondent’s Composite Ex. 1, Tabs 5 and 12: Composite Ex. 2, Tab 10.)  DEP thus contends that the ALJ erred by allowing the issue of the Project’s compliance with Brevard County’s setback requirements or zoning or building codes and Local Comprehensive Plan to be “fully litigated in this proceeding.”  

In her Response to DEP’s Exception, the Petitioner cites to the DEP Final Order in Northern Trust Bank of Florida v. Negle, 22 F.A.L.R. 4490 (Fla. DEP 2000) as purported authority for the proposition that the sufficiency of Brevard County’s written approval of the Rays’ Project could be litigated in this CCCL permit proceeding.  I find the Petitioner’s reliance on the Northern Trust Bank Final Order to be misplaced.  In the Northern Trust Bank case, it was undisputed that the proposed building site plan and setback lines approved by the City of Anna Maria were substantially revised by Negle after receiving approval from the City.  Id. at 4491-4492.  Thus, the project presented to DEP for issuance of a CCCL permit in the Northern Trust Bank case was not the same project previously approved by the City of Anna Maria.  There is no evidence or contention in this case that the Rays’ Project was substantially revised after it was approved by Brevard County.  

I also find the Petitioner’s estoppel argument based on the Final Order entered by the ALJ in DOAH Case Nos. 03-3860RX and 03-3861RU to be of no avail because the issues in these consolidated rule challenge cases are not identical to the issues presented in this permitting proceeding.  The primary issue in DOAH Case No. 03-3860RX was whether Rule 62B-33.008(4)(d) constituted an invalid delegation of legislative authority.  The primary issue in DOAH Case No. 03-3861RU  was whether a statement made by a DEP employee violated the APA.  The primary issue in this permit proceeding is whether the Rays’ Project complies with the statutory and rule criteria warranting issuance by DEP of a permit to build a multi-family structure and appurtenant structures seaward of the CCCL. 


I agree with the portion of DEP’s Exception asserting Brevard County’s determination that the Project did not contravene its setback requirements or zoning or building codes and is consistent with its Local Comprehensive Plan is an issue that may not be collaterally attacked and litigated in this administrative proceeding contesting issuance of the subject CCCL Permit.  See Pope v. DEP and 5500 North Corporation, 16 FALR 2308, 2329 (Fla. DEP 1994) (concluding that it is not DEP’s function to “go behind the actions of local government” on a determination that a proposed activity seaward of the CCCL does not contravene local setback requirements or zoning or building codes).  See also Taylor v. Cedar Key Special Water and Sewage District, 590 So.2d 481, 482 (Fla. 1st DCA 1991) (concluding that “remedies apart from the permitting scheme” were available to the permit challenger should the permit applicant violate local Comprehensive Plan requirements).
 

Nevertheless, for the following reasons, I decline to reject the portion of the Preliminary Statement containing the ALJ’s discussion of the procedural events leading up to his post-evidence ruling invoking collateral estoppel against the Petitioner on the issue of Brevard’s County’s approval of the Project:  

1.  As noted above, no transcript of the DOAH final hearing was filed with the DEP agency clerk in connection with any of the parties’ Exceptions to Recommended Order.  Consequently, it is impossible to determine the nature and extent of oral evidence, if any, presented at the final hearing dealing specifically with the issue of Brevard County’s determination that the Project did not contravene its setback requirements or zoning or building codes.  Furthermore, the lack of a transcript of the DOAH proceedings renders it difficult to fully assess the propriety of the ALJ’s decision to delay his ruling until after presentation of all the evidence on the Ray’s claim that they have a vested right in their site development plan approved by Brevard County.

2.  There are no factual findings, legal conclusions, or recommendations by the ALJ in this case relying on evidence presented by the Petitioner that the Project or the CCCL at issue here contravened Brevard County setback requirements or its zoning or building requirements.  To the contrary, the ALJ expressly found and concluded in his Recommended Order that the Petitioner was estopped from claiming or presenting evidence in this proceeding that the Permit or Construction Line contravened local [Brevard County] setback or zoning requirements or was inconsistent with the Local Comprehensive Plan.  (See paragraphs 103 and 130 of the Recommended Order.)  

3.  The fact that the ALJ waited until after presentation of all the evidence at the final hearing to make his ruling invoking collateral estoppel against the Petitioner on the issue of Brevard County’s approval of the Rays’ Project has no bearing on his ultimate recommendations and does not affect the ultimate disposition of this proceeding.  Moreover, I do not view the ALJ’s Recommended Order as establishing any precedent for future cases that a local government’s determination that a project does not contravene its setback requirements, zoning or building codes, and Local Comprehensive Plan may be collaterally attacked in a subsequent administrative proceeding contesting issuance by DEP of a CCCL permit. 

In view of the above, DEP’s Exception to the Recommended Order is denied.

RULINGS ON THE RAYS’ EXCEPTIONS TO RECOMMENDED ORDER

Exception Nos. 1, 2, and 3


These related Exceptions object to repeated references by the ALJ in the Recommended Order to portions of the Petitioner’s Proposed Recommended Order (“PRO”).  The Rays contend that these references to the Petitioner’s PRO are improper because the ALJ entered an order on February 16, 2004, granting the Rays’ Motion to Strike the PRO.  In her Response, the Petitioner acknowledges her initial PRO was stricken by the ALJ, but also correctly notes that the ALJ granted her “leave to file the amended proposed recommended order attached to her response to Motion to Strike.”

The Rays correctly point out, however, that the Petitioner did not subsequently “file” an executed PRO with the ALJ prior to his entry of the Recommended Order on review.  The Petitioner counters with the argument that the repeated references to her PRO in the Recommended Order reflects that the ALJ accepted the unsigned PRO attached to her Response to Motion to Strike as a timely-filed PRO.  

I am of the view that this issue of whether the Petitioner filed a timely and proper PRO with the ALJ prior to entry of his Recommended Order is essentially a DOAH procedural matter beyond the “substantive jurisdiction” of this agency pursuant to 

§ 120.57(1)(l), Fla. Stat.  I am also unable to discern from a review of the partial record before me whether the repeated references in the Recommended Order to the Petitioner’s PRO are the result of error on the part of the ALJ or indicative of his implicit acceptance of the unsigned PRO attached the Petitioner’s Response to Motion to Strike as a timely-filed PRO.  Accordingly, the Rays’ Exceptions 1, 2, and 3 are denied. 

Exception Nos. 4, 5, 6, 8, and 9


These Exceptions object respectively to the ALJ’s Findings of Fact 109, 110, 111, 112, and 113.  However, as discussed above, the Rays did not file a transcript of the DOAH final hearing in connection with their Exceptions to the Recommended Order.  Consequently, I have no authority to reject all, or any portions, of these Findings of Fact on the basis that they are not supported by competent substantial evidence of record.  See Section 120.57(1)(l), Fla. Stat.  Moreover, no argument is raised in the Rays’ Exceptions that Findings of Fact 109, 110, 111, 112, and 113 are subject to being rejected in this Final Order because they are actually mislabeled “Conclusions of Law” by the ALJ dealing solely with matters within this agency’s substantive jurisdiction.


The Rays’ Exceptions to Findings of Fact 109, 110, 111, 112, and 113 consist primarily of statements of fact by the Rays’ attorney unsupported by citations to evidence of record and the attorney’s related rule and statutory interpretations of law based on these purported facts.  However, factual statements of counsel in a party’s Exceptions are not matters that can be considered on administrative review to establish material facts in a contested permit proceeding.  Compare Central Florida Investments, Inc. v. Fishkind and Associates, 660 So.2d 380, 382 (Fla. 5th DCA 1995); Schneider v. Currey, 584 So.2d 86, 87 (Fla. 2d DCA 1991) (concluding that factual statements documented only in an attorney’s legal memorandum are not matters that could be acknowledged by an appellate court).   

Due to the lack of a transcript of testimony, the Rays’ counsel is unable to cite to specific portions of the record containing testimony of DEP permitting specialists or other expert testimony explicating the various statutory and rule interpretations asserted by counsel in these Exceptions.  Therefore, these Exceptions also fail to comply with 

§ 120.57(1)(k), Fla. Stat. (2003), requiring that a party’s exceptions to findings of fact in a recommended order “include appropriate and specific citations to the record.”  

The lack of a transcript of the final hearing in this factually complex case has rendered it impossible to conduct a thorough administrative review of the DOAH proceedings in this case.  The factual statements of counsel in the Rays’ Exceptions may be accurate factual statements.  The related rule and statutory interpretations of the Rays’ counsel may also be reasonable interpretations consistent with the interpretations of DEP’s CCCL permitting specialists.  Nevertheless, without a transcript of the final hearing testimony to review, the ALJ’s findings of fact objected to by the Rays are virtually unassailable on administrative review.  Moreover, without a transcript of testimony of DEP specialists explicating this agency’s interpretations of CCCL permitting requirements, the interpretations of counsel in the Rays’ Exceptions are not subject to verification as to their consistency with established agency interpretations.


The Rays’ Exception 6 is also deficient in that it consists almost entirely of their counsel’s interpretation of the provisions of Section 1606 (Wind Loads) of the “Florida Building Code,” a copy of which is attached to their Exceptions as Exhibit A.  The Petitioner correctly notes in her Response to Exception 6 that the portion of the Florida Building Code attached to the Rays’ Exceptions and interpreted by the Rays’ counsel was not admitted into evidence at the DOAH final hearing.  

I concur with the Petitioner’s contention that it would be improper to reject or modify any of the findings or conclusions in the Recommended Order based on post-hearing documentary evidence that is not a part of the DOAH record and was not considered by the ALJ.  See e.g., Lawnwood Medical Center v. AHCA, 678 So.2d 421, 425 (Fla. 1st DCA 1996) (concluding that an agency is not authorized to change or supplement an ALJ’s findings based on additional evidence received after the final hearing is completed; and “official recognition” is not a device for agencies to circumvent the ALJ’s findings).  Thus, Exhibit A attached to the Rays’ Exceptions and the argument of counsel in Exceptions 6, 8, 10, and 11 relying on the provisions of this document have not been considered in preparing this Final Order.


Based on the above, the Rays’ Exception Nos. 4, 5, 6, 8, and 9 are denied.
Exception No. 10


This Exception of the Rays objects to the ALJ’s Conclusion of Law 134 dealing with the Project’s compliance with the “cumulative effects” assessment provisions of Rule 62B-33.005(3)(a), F.A.C.  I conclude that paragraph 134 of the Recommended Order is not a pure conclusion of law, but contains both factual findings and legal conclusions.  A substantial portion of Conclusion of Law 134 consists of the ALJ’s assertions that the cumulative testimony of the expert witnesses of DEP and the Rays was too cursory to establish compliance with Rule 62B-33.005(3)(a).  I do not have the authority to substitute my judgment for that of the ALJ as to the weight to be given to the testimony of expert witnesses on a particular issue, particularly in a case where no transcript of testimony is available for review.  

I also decline to reject Conclusion of Law 134 by weighing or reweighing the documentary evidence identified in paragraph 44 of the Rays’ Exceptions.  I would note that several of these documents relied upon by the Rays as demonstrating compliance with Rule 62B-33.005(3)(a) were prepared by Brevard County officials in connection with the County’s approval of the Rays’ proposed site plan.  As previously discussed, Rule 62B-33.008(4)(d) does authorize DEP to rely on “written evidence by the appropriate local governmental agency” that a proposed project does not contravene their local requirements.  However, there is no equivalent language in Rule 62B-33.005(3) authorizing this agency to rely on “written evidence from a local governmental agency” to demonstrate compliance with DEP’s own rule provisions requiring an impact assessment of the cumulative effects of the Ray’s proposed Project.  The Rays’ Exception No. 10 is thus denied. 

Exception No. 11

The Rays’ Exception No. 11 objects to the ALJ’s Conclusion of Law 138 in which the ALJ concludes that the proposed Project is too close to the structures on the Petitioner’s adjacent property; and that this close proximity poses a real threat of adverse impacts to the Petitioner’s which “must be mitigated by a re-siting of the proposed Project.”  The potential adverse impacts to the Petitioner’s property identified by the ALJ include damage from “waterborne and windborne missiles during a storm” which a permit applicant is required to minimize under Rule 62B-33.005(4)(e), F.A.C. 

In this Exception, the Rays again attempt to rely on the provisions of the Florida Building Code attached as Exhibit A.   This attempted reliance on the contents of Exhibit A is rejected for the reasons set forth in detail in the prior ruling denying the Ray’s Exceptions 4, 5, 6, 8, and 9.  Another contention in this Exception is that the ALJ made no Findings of Fact in his Recommended Order that the potential impacts from the Project have not been mitigated to minimize adverse impacts to the Petitioner’s property.  This contention appears to overlook the following factual findings of the ALJ adopted in this Final Order due to the absence of a transcript of testimony presented at the DOAH final hearing:


109.  The site selected on the Ray property for the proposed project 

poses impacts to Mrs. Pope's duplexes during a storm event such as 

a 100-year storm.  Because of the shore-parallel dimension of the 

proposed structure (84 feet), storm-generated waves and storm surge 

would be concentrated into the relatively narrow gap between the 

proposed structure and the duplexes.  The resulting hydrodynamic load 

would cause scouring of the foundations of the duplexes.

110.  The proposed project has "frangible" or "breakaway" ground level 

walls.  They would pose the potential for generating waterborne missiles 

that, hydro-dynamically propelled, would damage the duplexes.

* * * *


112.  The proposed project, moreover, is not designed and sited to 

mitigate aerodynamic loading on Mrs. Pope's duplexes.  During high-

wind conditions, there will be a number of wind effects on the duplexes 

caused by the proximity of the proposed project:  gust loading, high 

turbulence shedding, and vortex shedding among others that can be 

reasonably expected to cause structural impacts to the duplexes such 

as suction loads on roofs and eaves, flying debris and window breakage.

These quoted factual findings appear to support the ALJ’s related conclusion that the Rays’ Project does not comply with the provisions of DEP Rule 62B-33.005(3)(b), F.A.C., requiring “siting and design criteria that minimize adverse impacts and mitigation of adverse and other impacts.”  These factual findings also appear to support a conclusion that the Rays’ Project does not comply with DEP Rule 62B-33.005(4)(e) requiring that construction “will minimize the potential for waterborne and windborne missiles during a storm.” 

I thus deny Exception No. 11 to the extent that it objects to the ALJ’s legal conclusion that the Rays’ Project does not comply with rule requirements that its design and siting criteria minimize potential adverse impacts to the Petitioner’s property from waterborne and windborne missiles during a storm.  However, the portion of Conclusion of Law 138 suggesting that the Project be “re-sited” to mitigate adverse impacts to the Petitioner’s property is actually a recommendation of the ALJ, rather than a conclusion of law.  For the reasons discussed in my succeeding rulings on Exception No. 12, I reject this Project “re-siting” recommendation of the ALJ.  

Exception No. 12


The Rays’ final Exception objects to the ALJ’s ultimate recommendations on page 59 of the Recommended Order, which read as follows:


1.  An impacts assessment be conducted as required by Rule 62B-

33.005(3)(a).

2.  The proposed Project be re-sited to mitigate the impacts that its

siting now poses to the Petitioner’s property and her duplex units.

3.  The proposed Project be permitted up to the CCCL, provided

the permit is supported by both the impacts assessment and a re-

siting of the Project to mitigate wind, water, and shading impacts.

4.  If the proposed Project is not supported by an adequate 

impacts assessment, or if it cannot be re-sited to mitigate the 

impacts to the Petitioner’s property, the permit be denied.

For the following reasons, I reject these recommendations that further action be taken by DEP and the Rays in the administrative review stage of this proceeding in an attempt to ensure that the Project will comply with the CCCL permitting requirements identified by the ALJ in Findings of Fact 109-110, 112 and Conclusion of Law 138:  

1.  Once a DOAH recommended order is submitted to this agency for review in a contested permit proceeding, the DEP Secretary functions in a quasi-judicial role.  See Ridgewood Properties, Inc. v. Dept. of Community Affairs, 562 So.2d. 322 (Fla. 1990) (concluding that, in the agency review stage of a formal administrative proceeding, the agency head functions in the role of a mediator rather than as a fact-finder and/or investigator).  The Ridgewood Properties rationale has been consistently applied by this agency in its final orders.  See, e.g., Charlotte County v. IMC-Phosphates Company, 25 F.A.L.R. 4704, 4732 (Fla. DEP 2003); Briggs v. Dept. of Environmental Protection, 24 F.A.L.R. 1493, 1497  (Fla. DEP 2001).  Thus, my role in reviewing the Recommended Order is somewhat similar to the role of an appellate court in reviewing a final judgment of a circuit judge.  I am thus limited to determining the sufficiency of the Rays’ proposed Project based on the competent substantial evidence contained in the existing record as applied to the governing law.   

2.  My authority as an agency head reviewing a recommended order is generally limited by § 120.57(1)(l), Fla. Stat., to the entry of a Final Order determining whether the ALJ’s existing factual findings are based on competent substantial evidence and whether his legal conclusions, rule interpretations, and related recommendations over which this agency has “substantive jurisdiction” are legally correct.  I may also remand to DOAH in those unusual cases where the record clearly indicates that an ALJ has failed to make essential findings of fact or where the ALJ has erroneously interpreted the law over which this agency has substantive jurisdiction and this error of law warrants additional evidentiary proceedings.  None of the parties have suggested that a remand to DOAH is appropriate in this case.

3.  The ALJ’s recommendations that an impacts assessment be conducted by DEP and the Project be “re-sited” to mitigate adverse impacts to the Petitioner’s property based on this assessment are also seemingly prohibited by the court’s ruling in the leading case of Metropolitan Dade County v. Coscan Florida, Inc., 609 So.2d 644 (Fla. 3d DCA 1992).  In the Coscan opinion, the court concluded that a contested permit application must be examined as of the time of the final hearing in order to determine whether the proposed project complies with applicable environmental permitting requirements.  (emphasis supplied)  Id.  at 648.  The Coscan decision has been repeatedly cited and followed in final orders of this agency.  See e.g. Leto v. Dept. of Environmental Protection, 18 F.A.L.R. 3056, 3059-60 (Fla. DEP 1996) (rejecting the hearing officer’s recommendations that DEP consider in its final order whether some suggested changes to a proposed project might entitle the applicant to a statutory exception); Tamaron Utilities v. Dept. of Environmental Protection, 16 F.A.L.R. 3112, 3121-3122 (Fla. DEP 1994) (rejecting the hearing officer’s recommendations that DEP’s final order consider additional permit conditions that might or might not result in the project’s compliance with applicable permitting requirements).  


4.  The Florida case law does support the limited authority of an agency to enter a final order containing additional permit conditions suggested by an ALJ in a DOAH recommended order.  See, e.g., The Conservancy, Inc. v. Dept. of Environmental Regulation, 580 So.2d 772, 774 (Fla. 1st DCA 1991); Hopwood v. Dept. of Environmental Regulation, 402 So.2d 1296 (Fla. 1st DCA 1981).  However, the courts caution that “substantial amendments to a permit application in mid-proceedings may well constitute a due process problem.”  Id. at 1299.  I conclude that the ALJ’s recommendations that the DEP Final Order direct that an impact assessment be conducted at some undetermined time and the Project structures be re-sited in some undesignated fashion constitute substantial permit amendments of such a speculative nature that due process problems would ensue, if adopted in this Final Order.  

The Rays’ Exception No. 12 is thus granted in part and denied in part.  The ALJ’s numbered recommendations 1 through 3 on page 96 of the Recommended Order are rejected.  The ALJ’s remaining recommendation that “the permit be denied” is accepted.

It is therefore ORDERED:

1.  As modified by the above rulings, the Recommended Order is otherwise adopted and incorporated by reference herein.

2.  The Rays’ application for a CCCL Permit in DEP File No. BE-1083 is DENIED, without prejudice to the filing of a revised permit application in compliance with the provisions of § 161.053, Fla. Stat., and Ch. 62B-33, F.A.C.


Any party to this proceeding has the right to seek judicial review of the Final Order pursuant to § 120.68, Fla. Stat., by the filing of a Notice of Appeal pursuant to Rule 9.110, Florida Rules of Appellate Procedure, with the DEP clerk in the Office of General Counsel, 3900 Commonwealth Boulevard, M.S. 35, Tallahassee, Florida 32399-3000; and by filing a copy of the Notice of Appeal accompanied by the applicable filing fees with the appropriate District Court of Appeal.  The Notice of Appeal must be filed within 30 days from the date this Final Order is filed with the DEP clerk.


DONE AND ORDERED this           day of April, 2004, in Tallahassee, Florida.
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� 	The Rays’ Exceptions seem to inadvertently omit an Exception 7.   
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