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final order granting petition for variance

 from rule 62-521.400(1)(l) 


On January 28, 2002, Amerada Hess Corporation, filed a petition for variance from requirements in rule 62-521.400(1)(l) of the Florida Administrative Code.  The petition was for a variance from rule 62-521.400(1)(l), which prohibits the placement of an underground storage tank within a wellhead protection area.  Amerada Hess Corporation petitioned for the variance in order to place underground storage tanks, at a proposed gasoline service station, approximately 400 feet from a potable water well1.


1.  Petitioner's proposed gasoline service station is located at 2023 US Highway 19, Holiday, Florida. Petitioner's corporate offices are at One Hess Plaza, Woodbridge, New Jersey 07095. 


2. Under rule 62-521.400(1)(l) of the Florida Administrative Code, new underground storage tanks not associated with any existing ones on site, must be outside the wellhead protection area.  A wellhead protection area is defined as a 500-foot radial setback around a potable water supply well.  The applicable rules state in pertinent part:


62-521.200(7)  "Wellhead Protection Area" means an area designated by the Department consisting of a 500 foot radial setback area around a potable water well. 


62-521.400(1) The Department shall require new installations to meet the following restrictions within a wellhead protection area.


(l) Underground storage tanks regulated by chapter 62-761, F.A.C., shall not be installed 90 days after the effective date of this rule.


3.  The wellhead protection area is around a potable water well owned by a mobile home park located northwest of the proposed gasoline service station. The well is part of a community public drinking water system providing water for human consumption. 


4.  The property on which the proposed gasoline service station would be built is on the northwest corner of the intersection of US Highway 19 and Bonita Road.  Two of the other corners currently have gasoline service stations, and the third corner used to have one.  The proposed underground storage tanks could not be placed outside of the wellhead protection area.  Petitioner has entered into an agreement to purchase the property subject to obtaining the necessary permits.  However, it has incurred considerable expense in a non-refundable deposit as part of the negotiated contract and in developing site plans for this location.  The inability to use the property as intended would frustrate the purpose of the sales contract, and possibly expose itself to other liabilities.  For these reasons, Amerada Hess Corporation has stated in its petition that to apply the 500-foot setback distance to its underground storage tank would create a substantial hardship.

5. Amerada Hess Corporation stated in its petition that it will incorporate leak protections that exceed the requirements in chapter 62-761 of the Florida Administrative Code.  It will incorporate a Veeder-Root positive leak detection system in all double-walled piping that continuously tests the piping for leaks.  Veeder-Root electronic monitoring systems will be located in each secondary containment area (interstitial space between the tank walls, STP sump, and dispenser containment area), and will be used to monitor the fuel inventory level of each underground tank.  These systems will be connected to Amerada Hess's internal computer network via satellite to immediately notify headquarters of any leak, and allow for immediate response action.  Overfill devices will be installed in all tank risers to prevent accidental overfill, and fill containment buckets will be installed on all fill risers.  Amerada Hess will additionally use larger volume spill containment buckets (15 gallons) than are required under Chapter 62-761.  Monitoring wells will be installed at all four corners of the tank farm, which also will include Veeder-Root discriminating sensors that continuously monitor ground water for the presence of any petroleum product.  This will allow for early detection and response in the case of any spill or leak from the tanks, and serve to protect the water quality of the adjacent potable water well.  Each monitoring well will consist of a 4-inch diameter PVC pipe within an 18-inch metal collar.  The spacing between the PVC pipe and the outer collar will be filled with cement to protect the pipe and to help eliminate the possibility of false positive readings from other factors, such as automobiles.  


6.  The underground storage tanks have been designed for placement on the site as far away as practicable from the off-site well.  The ground water flow from the tanks is cross-gradient to the well, and not in the general direction of the well.  While no confining layer was detected to a depth of 40 feet, the deeper soils consist of sandy clay and clayey sand, which would limit infiltration.  Any petroleum product would float on the surficial aquifer.  The potable water well draws ground water from 58 feet and greater, so in the unanticipated circumstance of a spill or leak from the site, the drinking water source should not be affected.  

7.
Petitioner has obtained approval from the Pasco County Health Department for the placement of the underground storage tanks.

8.  For the foregoing reasons, Amerada Hess Corporation has demonstrated that the granting of this variance with its conditions will achieve the underlying purpose of the statute, and that strict adherence to the requirements of the rule would create a substantial hardship for it.  Therefore, Amerada Hess Corporation is entitled to a variance from the prohibition in rule 62-521.400(1)(l) for placement of new underground petroleum storage tanks within a wellhead protection area, with the conditions below.


a.  All underground petroleum storage tanks must be equipped with leak protection, as detailed in paragraph 5 above.


b.  Placement of monitoring wells must meet the Site Suitability Plan requirements and well construction requirements under rule 62-761.640(2)(a) and (b) of the Florida Administrative Code.  Monitoring of these wells must be in accordance with rule 62-761.640(2)(c).


c.  In addition to complying with the requirements in chapter 62-761 of the Florida Administrative Code, if a leak of any petroleum product is detected even if only in the containment 

area, Amerada Hess Corporation shall within 60 days of such detection arrange with the owners of the mobile home park for volatile organic sampling of the raw water from the well, for which Amerada Hess Corporation shall be financially responsible.      


d.  A standard inventory reconciliation program shall be implemented.


This final order will become final unless a petition for an administrative proceeding is filed pursuant to the provisions of sections 120.569 and 120.57 of the Florida Statutes.  Any person whose substantial interests are affected by the Department’s action may file such a petition.  The petition must contain the information set forth below and must be filed (received) in the Department’s Office of General Counsel, 3900 Commonwealth Boulevard, MS 35, Tallahassee, Florida 32399-3000.  Petitions filed by Amerada Hess Corporation or any of the parties listed below must be filed within 21 days of receipt of this order.  petitions filed by any other person must be filed within 21 days of publication of the public notice or within 21 days of receipt of this order, whichever occurs first.  Under section 120.60(3), F.S., however, any person who asked the Department for notice of agency action may file a petition within 21 days of receipt of such notice, regardless of the date of publication.  A petitioner must mail a copy of the petition to Amerada Hess Corporation's attorney, Mr. P. Daniel Alberdi, Jr., Macfarlane Ferguson & McMullen, 400 North Tampa Street, Suite 2300, Tampa, Florida 33602, at the time of filing.  The failure of any person to file a petition within the appropriate time period shall constitute a waiver of that person’s right to request an administrative determination (hearing) under sections 120.569 and 120.57 of the Florida Statutes, or to intervene in this proceeding and participate as a party to it.  Any subsequent intervention will only be at the discretion of the presiding officer upon the filing of a motion in compliance with rule 28-106.205 of the Florida Administrative Code.  


A petition that disputed the material facts on which the Department’s action is based must contain the following information:


(a) The name, address, and telephone number of each petitioner; the Department case identification number and the county in which the subject matter or activity is located; 


(b) A statement of how and when each petitioner received notice of the Department action; 


(c) A statement of how each petitioner's substantial interests are affected by the Department action; 


(d) A statement of the material facts disputed by the petitioner, if any; 


(e) A statement of facts that the petitioner contends warrant reversal or modification of the Department action; 


(f) A statement of which rules or statutes the petitioner contends require reversal or modification of the Department action; and 


(g) A statement of the relief sought by the petitioner, stating precisely the action that the petitioner wants the 

Department to take.


A petition that does not dispute the material facts on which 

the Department’s action is based shall state that no such facts are in dispute and otherwise contain the same information as set forth above, as required by rule 28-106.301. 


 Because the administrative hearing process is designed to formulate final agency action, the filing of a petition means that the Department final action may be different from the position taken by it in this order.  Persons whose substantial interests will be affected by any such final decision of the Department on the petitions have the right to petition to become a party to the proceeding, in accordance with the requirements set forth above.


Mediation under section 120.573 of the Florida Statutes is not available for this proceeding.


This action is final and effective on the date filed with the Clerk of the Department unless a petition is filed in accordance with the above.


A party to this order has the right to seek judicial review of it under section 120.68 of the Florida Statutes, by filing a notice of appeal under rule 9.110 of the Florida Rules of Appellate Procedure with the clerk of the Department in the Office of General Counsel, Mail Station 35, 3900 Commonwealth Boulevard, Tallahassee, Florida 32399-3000, and by filing a copy of the notice of appeal accompanied by the applicable filing fees with the appropriate district court of appeal.  The notice must be 

filed within thirty days after this order is filed with the clerk of the Department.


DONE AND ORDERED this  ______ day of ________ 2002 in Tallahassee, Florida.
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Mimi A. Drew







Director







Division of Water Resource 







   

Management







Department of Environmental 







  

Protection







2600 Blair Stone Road







MS 3500







Tallahassee, Florida 32399-2400


                                                                 Telephone 850/487-1855

FILING AND ACKNOWLEDGMENT FILED, on this date, pursuant to s. 120.52, Florida Statutes, with the designated Department Clerk, 

receipt of which is hereby acknowledged.

__________________________________

______________


Clerk


Date

Copies furnished to:

   
Donnie McClaugherty, Wellhead Protection, MS 3575




Van Hoofnagle, Drinking Water Section, MS 3520


Marshall Mott-Smith, Tanks Program, MS 4525



Jeff Greenwell, Southwest District

CERTIFICATE OF SERVICE

I CERTIFY that a copy of the foregoing Final Order was sent by U.S. Mail to Mr. P. Daniel Alberdi, Jr., Macfarlane Ferguson & McMullen, 400 North Tampa Street, Suite 2300, Tampa, Florida 33602, on this _____ day of _______ 2002.








________________________








Cynthia K. Christen








Assistant general Counsel

Department of environmental 







  Protection








3900 Commonwealth Blvd.








MS 35








Tallahassee, FL 32399-3000

Endnote


   Potable water well is defined in rule 62-521.200(6) to mean "any water well which supplies water for human consumption to a community water system or a non-transient non-community water system. . . . "
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