










DEP00-0641

	BEFORE THE FLORIDA DEPARTMENT

OF ENVIRONMENTAL PROTECTION

	IN RE: ST. LUCIE RIVER LEGAL

DEFENSE FUND, INC.
	OGC CASE NO. 00-0122

	Petition for Declaratory Statement
	RE: DEP00-0641
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ORDER VACATING FINAL ORDER

On January 12, 2000, the St. Lucie River Legal Defense Fund, Inc., ("SLRLDF") filed a Petition for Declaratory Statement with the Department of Environmental Protection ("Department") pursuant to Section 120.565, Florida Statutes ("F.S."). The Petition raised the issue of whether a permit to operate the S-97 and S-49 water control structures is required by Rule 62-4.030, Florida Administrative Code ("F.A.C.") for the discharges of freshwater. On June 12, 2000, the Department issued an order disposing of the petition for declaratory statement. This final order of the Department was appealed by SLRLDF.

During settlement negotiations, the Department and the SLRLDF concluded that disputed issues of material fact exist concerning the issues on appeal. The Department and the SLRLDF further agreed that the underlying action that was the subject of the appeal (i.e., the declaratory statement) was not the most appropriate procedural vehicle for the resolution of the issues. Based on this, the parties filed a Motion for Relinquishment of Jurisdiction with the appellate court.

Upon the relinquishment of jurisdiction by the court to the Department, the SLRLDF filed a Notice of Withdrawal of Petition for Declaratory Statement. The SLRLDF's withdrawal shall not be deemed to be a recant of any position or statement contained in the petitions.

When a party to an agency final order has requested that the final order be vacated, the agency has authority to vacate the final order. See generally Durando v. Palm Beach County, Florida, Department of Community Affairs, 23 Fla. L. Weekly D2436c (Fla. 1st DCA October 29, 1998); Durando v. Department of Bankinq and Finance, 596 So.2d 712, 715 (Fla. 1st DCA 1992). The Department agreed to vacate the final order in this case to facilitate good faith negotiations to attempt to resolve the issues raised by the SLRLDF. The Department's vacating the order, however, shall not be deemed to be a recant of any position or statement contained within the order. Additionally, the order shall have no precedential effect.

ACCORDINGLY IT IS ORDERED:

The Final Order entered in this case is hereby VACATED.

DONE and ordered this 11th day of October 2000,
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CERTIFICATE OF SERVICE
I CERTIFY that a true and correct copy of the foregoing Order was mailed to the following persons on this 12th day of October 2000.

John S. Yudin, Esq.

Law Offices of William E. Guy, Jr. 55 East Ocean Boulevard

Stuart, Florida 34995

Robert N. Maitland II, Esq.

McCarthy, Summers, Bobko, McKey, Wood & Sawyer, P.A. 2081 E. Ocean Boulevard, 2nd Floor

Stuart, Florida 34996

__________________________

Jennifer L. Fitzwater

Everglades Counsel

Department of Environmental Protection 3900 Commonwealth Boulevard, MS #35 Tallahassee, Florida 32399-3000
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