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AMENDED FINAL ORDER





On August 25, 1999, an Administrative Law Judge with the Division of Administrative Hearings ("DOAH',') submitted her Recommended Order to the Department of Environmental Protection ("Department") in these consolidated formal administrative proceedings. A copy of the Recommended Order is attached hereto as Exhibit A. The Recommended Order indicates that copies were served upon counsels for Petitioners, Howard and Eugenia Vogel and Kenneth and Lynda Urban ("Petitioners"), and upon counsel for Co�Respondent, George Wentworth ("Wentworth").  Exceptions to the Recommended Order were timely filed on behalf of the Department and Wentworth. Responses to Wentworth's Exceptions were subsequently filed on behalf of the Department and Petitioners. On October 7, 1998, a Final Order was entered by the Department in these consolidated cases.





NECESSITY AND AUTHORITY FOR THE AMENDED FINAL ORDER





This Amended Final Order is being entered sua sponte because of certain governing legal authorities that were overlooked in the preparation of the initial Final Order. It is in the public interest that agency final orders follow precedent and be consistent in their legal rulings based on similar facts. See, e.g. Nordheirn v. Dept. o Environmental Protection, 719 So.2d 1212, 1214 (Fla. 3d DCA 1998), rev. den., 729 So.2d 393 (Fla. 1999); Plante v. Dept. of Business and Professional Regulation, 716 So.2d 790, 792 (Fla 4th DCA 1998), rev. den., 727 So.2d 909 (Fla. 1999).


In the leading case of Peoples Gas System v. Mason, 187 So.2d 335, 338 (Fla. 1966), the Florida Supreme Court ruled that Florida is among those jurisdictions holding that administrative agencies do have inherent authority to reconsider final orders which are still under their control. In these consolidated cases, no notice of appeal has been filed seeking appellate review of the Final Order entered herein on October 7, 1999. Therefore, the Department still has control over the Final Order and possesses the inherent power to make changes which are necessary to bring the legal rulings in the Final Order in alignment with existing statutory and administrative case law of Florida. 


BACKGROUND


The following procedural and factual matters pertinent to these proceedings are essentially uncontroverted. Wentworth owns residential property on Hutchinson Island in Stuart, Martin County, Florida. Wentworth's property is adjacent on its western boundary to Indian River Lagoon, which has been classified as an Outstanding Florida Water. In addition, this portion of Indian River Lagoon has been officially designated as the Jensen Beach to Jupiter Inlet Aquatic Preserve. See Rule 62�302.700(9)(h)20, Florida Administrative Code (hereafter "F.A.C."). Petitioners, Kenneth and Lynda Urban, are owners of residential property adjacent to the Wentworth property and immediately upland of the Indian River Lagoon. Petitioners, Howard and Eugenia Vogel, own nearby residential property on Hutchinson Island also immediately upland of the Indian River Lagoon.


In June of 1998, Wentworth filed an application with the Department for an environmental resource permit. The original permit application was limited to the proposed construction of a boardwalk through an area of mangroves bordering the Indian River. On August 13, 1998, Wentworth filed another application with the Department, which substantially revised his prior boardwalk project. Wentworth's August application sought permission to construct a single�family dock structure consisting of an access pier through the mangroves leading to a U�shaped terminal platform and boat lift located on sovereign submerged lands in Indian River Lagoon. (Petitioner's Ex. No. 3) This application was subsequently modified by Wentworth as to shape and dimensions and ultimately included a proposed boathouse attached to the waterward end of the access pier.


Wentworth's single�family dock application was reviewed by Bruce Jerner, a Department supervisor of permitting and compliance enforcement programs at the branch office located in Port St. Lucie, Florida. On September 23, 1998, an unsigned letter with attachments addressed to Wentworth was apparently placed in the outgoing mail by Mr. Jerner from the Department's Port St. Lucie branch office. This unsigned letter indicated that Wentworth's proposed dock project met the requirements for a noticed general permit under Rule 62�341.427, F.A.C. (Petitioner's Ex. No. 4)


This unsigned letter of September 23, 1998, also advised Wentworth that it constituted authorization on behalf of the Board of Trustees of the Internal Improvement Trust Fund for a consent to use sovereign submerged lands in the Indian River Lagoon in connection with the proposed dock project. The letter also contained several obvious errors, including a purported determination that Wentworth's proposed dock project was entitled to an exemption from regulatory permitting requirements pursuant to a South Florida Water Management District rule exemption provision.' On May 10, 1999, the Department's Port St. Lucie branch office issued a revised letter to Wentworth correcting these errors and deleting the references to an exemption from permitting requirements. (Department's Ex. No. 1)


Wentworth's dock project as approved in the letter of September 23, 1998, was described as "a 1,894 square foot single family structure with a 23'x 50' boat house located over the terminal access and mooring area for a total of 1,894 square feet in Jensen Beach to Jupiter Inlet Aquatic Preserve". This letter also advised Wentworth that he could protect himself from third�party challenges to the Department's actions in approving the dock project by publishing notice in a local newspaper and/or by sending copies by certified mail to any known interested persons.


Wentworth, however, did not give written notice of the Department's approval of his proposed dock project by publication in a newspaper or by certified mail to Petitioners or to anyone else. Instead, the building contractor hired by Wentworth commenced construction of the dock facility. Wentworth was then contacted by Petitioners, who objected to the size of the dock structure as evidenced by the locations and dimensions of the pilings placed in the waters of Indian River Lagoon. Wentworth also received a "stop work" order against the dock construction issued by Martin County on December 31, 1998. (Petitioners' Ex. 7)


Between January 8�10, 1999, Petitioners filed their administrative petitions with the Department challenging Wentworth's ongoing dock construction. The Department subsequently contacted Wentworth and requested that he cease all dock construction activities pending a final resolution of Petitioners' administrative actions. Wentworth, however, proceeded with construction and completed the dock facility prior to the commencement of the formal hearing on May 20, 1999. Wentworth's "as built" dock structure consists of a 236' x 4' access pier with a traditional terminal platform on the south side of the access pier. On the north side of the terminus of the access pier is an attached 16' by 30' roofed boathouse with a boat lift. The total area of Wentworth's completed dock facility is approximately 1,594 square feet. 


RECOMMENDED ORDER


A DOAH formal hearing was conducted in these consolidated cases by Administrative Law Judge Linda M. Rigot ("Al�J"), on May 20�21, 1999. The ALJ's Recommended Order ("RO") contains findings and related conclusions that Wentworth's dock facility violates several of the rule criteria for private residential single�family docks located in an Aquatic Preserve. The Aquatic Preserve violations cited by the ALJ include the following:





1. Wentworth's terminal platform exceeds the maximum size of 160 square feet and maximum width of eight feet authorized by Rule 18�20.004(5)(b)6, F.A.C., and the Indian River Lagoon (Jensen Beach to Jupiter Inlet) Management Plan incorporated by reference into Rule 18�20.004(7), F.A.C. (RO, paragraphs 16, 38, 42)





2. Wentworth's access pier is not elevated to a minimum of five feet above mean high water as required by Rule 18�20.004(5)(a)5 and Rule 62�341.427(2)(a), F.A.C. (RO, paragraphs 17, 36, 37)





3. The dock's wood planking is not spaced at least one�half inch apart after shrinkage as required by Rule 18�20.004(5)(a)4, F.A.C. (RO, paragraphs 18,35)





4. The roof of the attached boathouse is not authorized because it is not it necessary to conduct water dependent activities", does not "minimize adverse impacts", and does not "ensure maximum light penetration" as required by Rules 18�20.004(1)(f), 18�20.004(5)(a)2, and 18�20.004(5)(b)2, F.A.C. (RO, paragraphs 16, 45) 





The ALJ concluded the RO by recommending that the Department enter a final order "granting Wentworth's application for a noticed general permit and for consent to use sovereign submerged lands". The ALJ's recommendation, however, was it conditioned on the entire terminal platform not exceeding 160 square feet, the entire terminal platform not exceeding eight feet in width, the deck plank spacing being at least one�half inch wide, and the access pier being elevated to five feet above mean high water."





RULING ON DEPARTMENT'S EXCEPTION





The Department's Exception consists of a notation of a purported clerical error in paragraph 41 of the RO. The Department asserts that the word "fall" as set forth on line 10 should be replaced with the word "fail". However, one of the secondary meanings of the verb fall is to "utterly fail". In this sense, the verbs "fall" and "fail" are similar. Consequently, the Department's Exception is denied.





RULINGS ON WENTWORTH'S EXCEPTIONS





Preface





Wentworth has filed various Exceptions challenging most of the ALJ's factual findings and legal conclusions set forth in the RO. Thus, it is appropriate to comment at this point on the standards of agency review of DOM recommended orders. An agency reviewing a DOM recommended order may not reject or modify the findings of fact of an administrative law judge "unless the agency first determines from a review of the entire record, and states with particularity in the order, that the findings of fact were not based on competent substantial evidence". See ~ 120.57(l)(1), Florida Statutes (Supp. 1998). Accord Dunham v. Highlands County School Board, 652 So.2d 894 (Fla. 2d DCA 1995); Dietz v. Florida Unemployment Appeals Commission, 634 So.2d 272 (Fla. 4th DCA 1994); Florida Dept. of Corrections v. Bradley, 510 So.2d 1122 (Fla. 1st DCA 1987); Wash & D[y Vending Co. v. Dept. of Business Regulation, 429 So.2d 790 (Fla. 3d DCA 1983).


A reviewing agency may not reweigh the evidence presented at a DOAH formal hearing, attempt to resolve conflicts therein, or judge the credibility of witnesses. Belleau v. Dept. of Environmental Protection, 695 So.2d 1305, 1307 (Fla. 1st DCA 1997); Maynard v. Unemployment Appeals Commission, 609 So.2d 143, 145 (Fla. 4th DCA 1992). These evidentiary�related issues are matters within the province of the administrative law judges, as the triers of the facts. Heifitz v. Dept. of Business Regulation, 475 So.2d 1277, 1281 (Fla. 1st DCA 1985); Wash & DEY Vending Co., supra, at 792. Thus, if the record in these consolidated cases discloses any competent substantial evidence supporting a finding of fact in the ALJ's RO, the Department is bound by such factual finding in preparing this Final Order. Bradley, supra, at 1123.


Subsection 120.57(l)(1), Florida Statutes (Supp. 1998), provided that a reviewing agency had the authority to "reject or modify [an administrative law judge's] conclusions of law and interpretations of administrative rules over which it has substantive jurisdiction". However, this statutory subsection was amended in the 1999 session of the Florida Legislature by the enactment of § 6 of CS/HB 107. This 1999 amendment added the following sentence immediately after the above�quoted language:





When rejecting or modifying such conclusions of law or interpretations of administrative rules, the agency must state with particularity its reasons for rejecting or modifying such conclusion of law or interpretation of adminis�trative rule and must make a finding that its substituted conclusion of law or interpretation of administrative rule is as or more reasonable than that which was rejected or modified. 





Wentworth's numerous Exceptions challenge all but three of the 45 combined findings of fact and conclusions of law in the RO on review. Many of these Exceptions are redundant in that they contain the same primary claims asserted by Wentworth throughout these administrative proceedings. Therefore, in an effort to respond to Wentworth's Exceptions in a coherent and orderly fashion, these Exceptions will be consolidated and addressed in this Final Order based on the legal issues presented.





I.


Wentworth's Claim of "Final" Agency Action





A primary contention repeated in many of Wentworth's Exceptions is that the unsigned letter mailed from the Department's Port St. Lucie branch office on September 23, 1998, constituted "final" agency action granting him a consent of use of the sovereign submerged lands in Indian River Lagoon where his dock facility is located. Wentworth further contends that he is entitled to a noticed general perm it3 by "default" due to the Department's failure to notify him pursuant to Rule 62�343.090, F.A.C., that his dock project did not meet the requirements for a noticed general permit under Rule 62�341.427, F.A.C.


Based on these contentions, Wentworth concludes that Petitioners had no legal right to a formal hearing pursuant to §§ 120.569 and 120.57(l), Florida Statutes (hereafter "F.S."), to challenge his authorization to rely on the noticed general permit or his entitlement to a consent of use of sovereign submerged lands. Wentworth thus advances the proposition that the ALJ lacked subject matter jurisdiction to conduct a formal hearing on the claims raised in the petitions filed by Petitioners. 


A. The Noticed General Permit Issue


Wentworth contends that Petitioners do not have standing to challenge his right to rely on the noticed general permit rule as authorization for the regulatory permit and that the ALJ thus lacks jurisdiction over this issue in these administrative proceedings. This contention is rejected. There is case law holding that a project authorized by a general permit may be accomplished without agency action and without a point of entry for a third party to initiate an administrative contest, unless the Department publishes or requires by rule that the applicant publish notice for a general permit. See, e.g., Hamilton County Commissioners v. TSI Southeast, Inc., 587 So.2d 1378, 1384 (Fla. 1st DCA 1991); City of Bradenton v. Amerifirst Development Corp., 582 So.2d 166, 167 (Fla. 2d DCA 1991). These appellate decisions are based on judicial interpretations of the language in § 403. 814(l), Florida Statutes, stating that "any person complying with the requirements of a general permit may use the permit 30 days after giving notice to the department without any agency action by the department." (emphasis supplied)


General environmental resource permits authorizing dock projects in waters of this state, however, derive their statutory authority from the provisions of §§ 373.118 and 373.414(9), Florida Statutes, not § 403. 814. There are no similar provisions in §§ 373.118 and 373.414(9) authorizing a person to rely on a general permit rule as authority to conduct an activity in state waters "without any agency action by the department. ,4 In addition, these proceedings do not present a factual situation where a dock was constructed by Wentworth in state waters "without any agency action by the department".


The September 23, 1998, and May 10, 1999, letters from the Department's Port St. Lucie branch office contained written determinations purporting to grant to Wentworth the noticed general permit pursuant to Rule 62�341.427, F.A.C. (Petitioner's Exhibit No. 4; Department's Ex. No. 1) Therefore, there was preliminary "agency action" in these cases in the form of written determinations from the Department granting the noticed general permit authorized pursuant to Rule 62�341.427. Accordingly, Petitioners do have standing in these proceedings to challenge Wentworth's entitlement to the noticed general permit authorized by Rule 62�341.427. Moreover, as discussed in more detail below, the subject petitions for administrative hearings received by the Department in January of 1999 were timely filed because Petitioners were not provided with written notice of this preliminary agency action by newspaper publication, mail, or any other means.  


In the last sentence of paragraph 20 of the RO, the ALJ observes that "[a]lthough Wentworth's dock structure meets the criteria for a noticed general permit, it does not meet the criteria for consent to use sovereign submerged lands". I disagree with and reject the ALJ's determination that Wentworth's dock structure "meets the criteria for a noticed general permit". This Final Order adopts the ALJ's critical finding of fact that Wentworth's main access pier is not elevated a minimum of five feet above mean high water. (RO, paragraphs 17, 36) Consequently, as correctly noted by the ALJ in paragraph 32 of the RO, Wentworth "must elevate the access pier a minimum of five feet above mean high water" to meet the general permit requirements of Rule 62-�341.427(2)(a), F.A.C.


Even assuming, arguendo, that Wentworth was entitled to rely on Rule 62�341.427 as his permit authority for the dock project, this does not mean that he was authorized to commence construction without "final" agency action by the Department granting consent of use of the sovereign submerged lands in the Indian River Lagoon. Section 253.77(l), F. S., and Rule 62�341.215(6), F.A.C., both state that a person may not commence any excavation, construction, or other activities involving the use of sovereign lands of the state without obtaining the required lease or other form of consent authorizing the proposed use. As discussed in more detail below, Wentworth did not receive "final" authorization from the Department to use the sovereign submerged lands in the Indian River Lagoon prior to commencement of his dock facility. 


B. The Consent of Use of Sovereign Submerged Lands Issue


I concur with the ALJ's conclusion that the Department's action granting Wentworth a consent of use of sovereign submerged lands as indicated in the letter dated September 23, 1998, became a preliminary or proposed agency action upon the filings of Petitioners' administrative challenges in these proceedings. Accordingly, the "finality of agency action" argument prominently relied upon by Wentworth throughout these proceedings is rejected as it applies to the consent of use of sovereign submerged lands for the following reasons:


1. It is undisputed that a substantial portion of Wentworth's dock facility (as proposed or as built) is located on sovereign submerged lands underlying Indian River Lagoon and located within the Jensen Beach to Jupiter Inlet Aquatic Preserve. (RO, paragraphs 2 and 33) Thus, Wentworth was required to obtain from the Department a consent of use of these sovereign submerged lands in order to be entitled to commence the activity of construction of his proposed dock facility. See Rules 18�20.004, 18�21.004, and 18�21.005, F.A. C.6 Assuming, arguendo, that the Department's September 23, 1998, letter was legally sufficient to grant a consent of use of sovereign submerged lands to Wentworth, this Department action was relegated to the legal status of proposed agency action by the Petitioners' timely filings of their petitions for administrative hearings.


2. There is no evidence of record nor even any allegations in these proceedings that Petitioners received the written notice specified in the rules of the decision by the Department's Port St. Lucie branch office to grant Wentworth a consent of use of sovereign submerged lands in connection with his dock facility. See Rules 62-�110.106(2), 62�110.106(5), and 62�110.106(8), F.A.C. Therefore, the 21�day time period for filing an administrative petition challenging the Department decision to grant to Wentworth a consent of use of sovereign submerged lands in Indian River Lagoon never expired with respect to Petitioners. See Rules 28�106.111(2) and 62-�110. 106(3)(a)4, F.A. C.7


3. Rule 62�110.106(10)(a), F.A.C., provides in pertinent part as follows:





Since persons whose substantial interests are affected by a Department decision may petition for an administrative proceeding within the time provided in this rule (at subsection (3) above) after receipt of notice of agency action, and since receipt of such notice can occur at any time unless notice is given or published as prescribed in this rule, the applicant or other person requesting a particular action by the Department cannot V ustifiably rely on the finality of the Department's decision unless the notice has been duly published or otherwise provided to all persons substantially affected by the decision.. (emphasis supplied) 





This rule warning of lack of finality of an agency decision where the prescribed written notice is not provided to substantially affected persons is merely a codification of the governing case law of Florida. See, e.g., Dept. of Environmental Protection v. P Z Construction Co.,633 So.2d 76, 78 n.4 (Fla. 3d DCA 1994); Florida Optometric Assn. v. Dept. of Professional Regulation. 567 So.2d 928, 935 (Fla. 1st DCA 1990); Capeletti Brothers, Inc. v. Dept. of Transportation, 362 So.2d 346, 348 (Fla. 1st DCA 1978), cert. denied, 368 So.2d 1374 (Fla. 1979). 


4. Any suggestion by Wentworth that he was entitled to rely on the Department's letter of September 23, 1998, as "final" agency action for the consent of use of sovereign submerged lands based on the doctrines of "estoppel" or "waiver" is not supported by the governing law of Florida cited above. Consequently, I hereby rule that the action of the Department's Port St. Lucie branch office in purporting to grant Wentworth a consent of use of sovereign submerged lands in connection with his dock project was not "final" agency action under the material facts presented in these cases.





Based on the above, the following rule interpretation and conclusions of law of the ALJ are rejected8 :





1. The portion of the last sentence of paragraph 20 of the RO ruling that "Wentworth's dock structure meets the requirements for a noticed general permit". 2





2. Those portions of paragraphs 28 and 29 of the RO concluding that Wentworth has never requested a consent of use of sovereign submerged lands in connection with his dock project.





I have concluded that the ALJ correctly ruled in paragraph 32 of the RO that Wentworth must elevate the access pier a minimum of five feet above mean high water to meet the requirements of Rule 62�341.427(2)(a), F.A.C. Thus, I deem the inconsistent ruling in the last sentence of paragraph 20 of the RO to be harmless error. I also deem the ALJ's conclusion that Wentworth never requested a consent of use of sovereign submerged lands to be harmless error. It is uncontroverted that Wentworth's dock application filed in August of 1998 was reviewed and processed by the Department's Port. St. Lucie branch office as a joint application for a noticed general permit and a consent of use of sovereign submerged lands. 


In all other aspects, the portions of Exception Nos. 2, 8, 10, 11, 24, 25, 27, 28, 29, 30, 32, 34, and 35 contending that the Department had taken "final" agency action in September of 1998 granting Wentworth a consent of use of sovereign submerged lands and a noticed general permit to construct the dock facility are denied. Furthermore, those portions of the enumerated Exceptions contending that the ALJ lacked jurisdiction to consider Petitioners' claims contesting Wentworth's entitlement to the consent of use and the noticed general permit are also denied.


II.


Wentworth's Alternative Claims that these Proceedings are about "Enforcement" Rather than "Entitlement" or the ALJ Erred by


Evaluating the As Built Dock Facility in an "Entitlement" Proceeding.





Another primary contention asserted by Wentworth in his Exceptions is that the subject matter of these administrative proceedings is not really "entitlement" to a noticed general permit and a consent of use, but is "enforcement" of alleged violations of his as built dock facility. This contention is rejected based on the above ruling that there was no "final" agency action by the Department's Port St. Lucie branch office granting Wentworth a consent of use of sovereign submerged lands in Indian River Lagoon. Unless reversed or modified by the appellate courts, this Final Order will constitute "final" agency action by the Department on Wentworth's request for a consent of use of sovereign submerged lands in connection with his dock facility. Consequently, there are no "enforcement" issues presented in these proceedings.


An alternative contention raised in Wentworth's Exceptions is that, even if these proceedings are about his "entitlement" to a consent of use of sovereign submerged lands, the ALJ erred by not limiting the scope of the formal hearing to the dock project as proposed in his application and supporting documents. Wentworth thus concludes that the ALJ should not have considered any evidence or made any findings or conclusions based on the specifications and dimensions of the completed dock facility as it existed at the time of the DOAH formal hearing. This contention and related conclusion of Wentworth are also rejected.


A formal administrative hearing challenging an agency action proposing to grant a license, permit or other request is not merely an administrative review of prior preliminary agency action, but is a de novo proceeding intended to formulate final agency action. See, e.g., Hamilton Count Commissioners v. State Dept. o Environmental Regulation, 587 So. 2d 1378, 1387 (Fla. 1st DCA 1991); Florida Dept. of Transportation v. J.W.C. Company, Inc., 396 So.2d 778, 785 (Fla. 1st DCA 1981); and McDonald v. Dept. of Banking and Finance, 346 So. 2d 569, 584 (Fla. 1st DCA 1977).


A de novo formal hearing wherein a party is challenging a Department action proposing to grant or deny a permit or other request is not restricted to the matters set forth in the application documents or in the Department's written notice of intent to issue or deny the regulatory permit or proprietary authorization. Hamilton County Commissioners, supra, at 1387�1388; DeCarion v. Dept. of Environmental Regulation, 445 So. 2d 619, 621 (Fla. 1 st DCA 1984). Therefore, it was entirely appropriate for the ALJto have considered evidence relating to Wentworth's dock facility as it existed at the time of the formal hearing. Hamilton County Commissioners, supra, at 1387�1388; McDonald, supra, at 584.


These proceedings involve challenges by Petitioners to a de facto request by Wentworth for an "after�the�fact" consent of use of sovereign submerged lands to construct a dock facility built prior to the commencement of the formal hearing without final agency action by the Department. In such "after�the�fact" permit or proprietary authorization cases, the appropriate test is not whether the Department properly evaluated the original project as proposed in the application, but whether the project as presented at the formal hearing complies with the applicable environmental standards.


See e.q., Bevan v. Cowart, 17 FALR 319, 327 (Fla. DEP 1994); Clarke v. Melton, 12 FALR 4946, 4949 (Fla. DER 1990). 


In the Bevan case, supra, at 17 FALR 327, a predecessor Secretary of this Department concluded as follows:





Clearly, the best evidence of whether the seawall was within the require�ments of the exemption was evidence of the actual construction thereof, rather than proposals for construction that were arguably superceded by the actual construction. (emphasis supplied) 





I concur with this conclusion in the Bevan Final Order. I am also of the opinion that the same rationale applies to this "after�the�fact" request for a consent of use of sovereign submerged lands in connection with an existing dock facility constructed by Wentworth prior to the formal hearing. The best evidence of whether Wentworth complied with the standards and criteria for private residential single�family docks in the Jensen Beach to Jupiter Inlet Aquatic Preserve is evidence of the dock as actually constructed, not as proposed in the application. 


The ALJ also made several factual findings and related conclusions concerning whether Wentworth's dock project described in his application filed with the Department on August 13, 1998, complied with the rules relating to private residential single�family docks located in Aquatic Preserves. It is also undisputed that the dock facility constructed by Wentworth prior to the formal hearing was substantially different from the one proposed in this application and supporting documents filed with the Department. 


If this were a typical "after�the�fact" permit or consent of use case, the propriety of the ALJ's findings and conclusions dealing with whether Wentworth's dock project as proposed in his application complied with applicable rule standards and criteria would be questionable. However, Wentworth has claimed throughout these proceedings that the Department's written response in September of 1998 to his August 13, 1998, dock application constituted "final" agency action not subject to challenge by Petitioners in an administrative hearing. Thus, it was Wentworth, himself, who "opened the door" and made evidence relating to the dock facility as proposed in his application documents and the Department's written response thereto arguably relevant to his "final" agency action claim.


In view of the above, those portions of Wentworth's Exception Nos. 19, 20, 22, 24, 31, 34, 36, and 37 contending that these proceedings are about "enforcement" rather than "entitlement" and that the ALJ erred by considering whether Wentworth's as built dock facility complied with the applicable rules governing docks built in Aquatic Preserves are denied. 





III


Wentworth's Claim that his Dock Facility Complies with the Criteria for Private Residential Single�family Docks in Aguatic Preserves.





Exception Nos. 17, 18, 19, 20, 21, and 34 (or portions thereof) take exception to the ALJ's factual findings and related legal conclusions determining that Wentworth's dock facility (as proposed or as built) does not comply with the applicable standards and criteria for private residential single�family docks located in Aquatic Preserves. Wentworth also argues that some of these designated findings of fact of the ALJ are actually conclusions of law and that some of the conclusions of law are actually findings of fact. I agree with this contention.


I conclude that portions of some of the challenged paragraphs of the RO labeled by the ALJ as "findings of fact" do contain legal conclusions and that portions of the ALJ's "conclusions of law" contain some factual findings. I further conclude that some of the challenged paragraphs of the RO are essentially mixed questions of fact and law where the ALJ applies the pertinent rule standards and criteria to the facts as found based on the evidence presented at the formal hearing. However, on administrative or judicial review, neither the agency nor the court is bound by the labels affixed by an administrative law judge designating various portions of a recommended order as "findings of fact" or "conclusions of law". See, e.g, Battaglia Properties v. Land and Water Adjudicatory Commission, 629 So.2d 161, 168 (Fla. 5th DCA 1993. Thus, the ALJ's failure to properly label some of the challenged findings of fact or conclusions of law is harmless error.


Excluding the last sentence of paragraph 16 of the RO, I otherwise concur with the findings and conclusions of the ALJ challenged in these Exceptions. Wentworth's basic contention that the ALJ should have evaluated his dock project as proposed in his application submittals rather than as built was rejected in the preceding portion of this Final Order. Wentworth's various arguments that his as built dock facility does not violate applicable standards for private residential single�family docks in an Aquatic Preserve are also rejected on the grounds set forth hereafter. 


A. The Terminal Platform and Boathouse Issues


A key issue in these cases relating to whether Wentworth's as built dock facility complies with the criteria for a private residential single�family dock in the Jensen Beach to Jupiter Inlet Aquatic Preserve is the definition of a "terminal platform". A "terminal platform" within the purview of the Aquatic Preserves rules is defined as "that part of a dock or pier, including finger piers, that is connected to the access walkway, is located at the terminus of the facility, and is designed to secure and load or unload a vessel or conduct other water dependent activities". Rule 18�20.003(67), F.A.C. The ALJ found and concluded that the boathouse portion of Wentworth's dock facility is attached to the dock access walkway and is located at the terminus of the facility. (RO, paragraphs 15�16, 41) These critical findings and related conclusion are amply supported by the evidence of record and are not directly challenged in Wentworth's Exceptions.


Rule 18�20.004(5)(b)6, F.A.C., prescribes that the size of a terminal platform in an Aquatic Preserve "shall be no more than 160 square feet". The ALJ determined that Wentworth's as built boathouse constitutes part of the terminal platform. (RO, paragraphs 38�41) The ALJ also found that the terminal platform (including the boathouse) is approximately 650 square feet, far in excess of the maximum allowed size of 160 square feet. (RO, paragraph 15) Wentworth contends that the ALJ erred by concluding that the boathouse constitutes part of the terminal platform for purposes of determining the maximum permissible size of the terminal platform under Rule 18�20.004(5)(b)6, F.A.C. However, I concur with and adopt this rule interpretation of the ALJ for the following reasons:


1. Only two of the witnesses who testified at the formal hearing in these cases had any expertise in the permitting of docks in sovereign submerged lands. These two witnesses, Melissa Meeker and Bruce Jerner, were initially called to testify on behalf of Petitioners. Ms. Meeker has a master's degree in environmental resource management and was the Department's administrator of the Port St. Lucie branch office at the time Wentworth's dock application was reviewed and processed. (Tr. Vol. 1, pages 39�40) Ms. Meeker testified that she was the Aquatic Preserve manager for the Department in the past and stated that she definitely included a boathouse as a part of a terminal platform located in an Aquatic Preserve in construing and applying the rules of the Department to such cases. (Tr. Vol. 1, pages 59�60)


2. Bruce Jerner, who has a bachelor's degree in environmental technology, is a supervisor over the Department's permitting and compliance enforcement programs at the Port St. Lucie branch office. (Tr. Vol. 1, pages 69�71) Mr. Jerner was accepted by the ALJ to testify at the formal hearing as an expert in the areas of environmental resource permitting and state lands regulation. (Tr. Vol. 1, pages 131�132) Mr. Jerner repeatedly testified that, in his opinion, the boathouse was a part of the terminal platform as defined in the Aquatic Preserves rules. (Tr. Vol. 1, pages 81�82, 105, 138-�139)


3. The record does not reflect any testimony of other witnesses having expertise in the permitting or construction of docks in Aquatic Preserves which contradicts this testimony of Melissa Meeker and Bruce Jerner that Wentworth's boathouse constituted part of the terminal platform under the Aquatic Preserves rules. Wentworth did present the testimony of Roger Baber, the professional engineer who signed the August 13, 1998, dock application submitted to the Department. Mr. Baber, however, was not accepted by the ALJ as an expert witness. Furthermore, Mr. Baber did not render an opinion as to whether or not Wentworth's boathouse (as proposed or as built) was a part of the terminal platform within the meaning of the Aquatic Preserves rules. In fact, Mr. Baber testified that he only "partially" designed Wentworth's boathouse and did not know who built it. (Tr. Vol. 111, pages 267�268) Mr. Baber further testified that he had not seen the constructed boathouse and did not know its size as built. (Tr. Vol. 111, pages 268�269)


4. The ALJ also found that the "traditional" terminal platform located across the access pier from the boathouse is ten feet wide and 170 square feet in size. (RO, paragraph 15; Wentworth's Ex. 7) Thus, even disregarding the boathouse portion of the dock facility, Wentworth's terminal platform exceeds the maximum width of eight feet and maximum size of 160 square feet for a terminal platform located in the Jensen Beach to Jupiter Inlet Aquatic Preserve. See Rules 18�20.004(5)(b)6 and 18�20.004(7), F.A.C.9


5. These findings and conclusions of the ALJ as to the definition and maximum dimensions of a terminal platform located in the Jensen Beach to Jupiter Inlet Aquatic Preserve adopt the rule interpretations of Department personnel having expertise in the permitting of docks in sovereign submerged lands. In his Exceptions, Wentworth disagrees with these rule interpretations of the ALJ and the Department. However, as noted above, Wentworth did not present conflicting testimony at the formal hearing of other witnesses having expertise in the permitting or construction of docks located in Aquatic Preserves.


6. It is an established rule of administrative law in this state that considerable deference should be accorded to an agency's interpretation of its own rules which it is required to enforce, and that such agency rule interpretations should not be overturned unless clearly erroneous. See, eg., Falk v. Beard, 614 So.2d 1086, 1089 (Fla. 1993); State Contracting v. Dept. of Transportation, 709 So.2d 607, 610 (Fla. 1st DCA 1998).  Furthermore, an agency's interpretation of its own administrative rules does not have to be the only reasonable interpretation; it is enough if the agency interpretation is a permissible one. Suddath Van Lines, inc. v. Dept. of Environmental Protection, 668 So.2d 209, 212 (Fla. 1st DCA 1996); Golfcrest Nursing Home v. State, Agency for Health Care Administration, 662 So.2d 1330, 1333 (Fla. 1st DCA 1995).


I conclude that this Department rule interpretation adopted by the ALJ concluding that Wentworth's attached boathouse is a part of the "terminal platform" as defined in the Aquatic Preserves rules is a permissible rule interpretation which is not clearly erroneous. There is not a single reference to the term "boathouse" in the Aquatic Preserves rules pertaining to private residential single�family docks. Consequently, I agree with the ALJ's observation in paragraph 41 of the RO that if the boathouse "were not part of the terminal platform, it could not be built". I also concur with the Department rule interpretation adopted by the ALJ that the "traditional" platform on the opposite side of Wentworth's access pier exceeds the maximum allowable width and total size of a private residential single�family dock terminal platform in the Jensen Beach to Jupiter Inlet Aquatic Preserve. 


B. The Boathouse Roof Issue


The ALJ also found and concluded that the roof of Wentworth's as built boathouse is not permissible because the roof is not necessary for Wentworth to gain access to his boat or to the water to conduct water�dependent activities within the purview of Rule 18�20.003(72) and 18�20.004(1)(f), F.A.C. (RO, paragraph 16) In paragraphs 19 and 45 of the RO, the ALJ also found and concluded that the roof produces extra shading which could cause adverse impacts to the natural resources in the area, and that removal of the roof would comply with the requirement that "adverse impacts [to these resources] be minimized in aquatic preserves".


I conclude that the ALJ's pure "findings of fact" related to the boathouse roof are supported by competent substantial evidence of record.10 I also agree with that portion of the ALJ's Conclusion of Law 40 determining that Wentworth's boathouse roof and boat lift "fall within the meaning of a water dependent activity". See Rules 18�20.003(72) and 18�21.003(57), F.A.C. This rule interpretation of the ALJ is consistent with prior administrative case law of the Department holding that dock structures having roofs "not completely closed in and/or climatized for human habitation are deemed to be water dependent activities". Sutton v. Hubbard, 17 FALR 3492, 3497 (Fla. DEP 1995).11 1 reject, however, the ALJ's seemingly inconsistent rule interpretation in the last sentence of paragraph 16 of the RO that the boathouse roof is not included within the rule definition of a "water dependent activity". 12


I thus conclude that Wentworth's boathouse roof is within the purview of a "water dependent activity" as defined in the Department's rules pertaining to Florida Aquatic Preserves. However, as discussed in more detail hereafter, the ALJ made a factual finding in paragraph 19 of the RO that the boathouse is located in a Resource Protection Area 2. 13 This critical factual finding of the ALJ is adopted in this Final Order. Accordingly, I also conclude that the boathouse roof violates the "Submerged Lands & Environmental Resources Private Residential Single Docks/Piers Within Aquatic Preserves" standards requiring that "[o]verhead structures, such as roofs, shall not be authorized in RPA 1 or 2 [areas]". (Wentworth's Ex. No. 12, page 3, paragraph 4. D) 


C. The Dock Elevation Issue


In paragraphs 17, 32, and 36 of the RO, the ALJ found and concluded that the dock access pier is not elevated a minimum of five feet above mean high water as prescribed by Rules 18�20.004(5)(a)5 and 62�341.427(2)(a), F.A.C. Wentworth contends in his Exception Nos. 33 and 34 that this finding and these conclusions of the ALJ are erroneous because they apply to the as built dock facility rather than the proposed dock design as set forth in the applications documents. This contention of Wentworth is rejected.


I have already ruled herein that it is entirely appropriate in these de novo proceedings for the ALJ and the Department to evaluate Wentworth's existing dock facility in order to determine if the as built structure complies with the standards and criteria for private residential single�family docks in the Jensen Beach to Jupiter Inlet Aquatic Preserve. The record indicates that Bruce Jerner, the Department permitting specialist who reviewed Wentworth's dock application, made a site inspection of the constructed dock facility on February 5, 1999. At that time, Mr. Jerner made certain measurements, including the elevation of the dock structures and determined that the access pier and terminal platform were only about four feet above mean high water. (Tr. Vol. 1, pages 87�88, 114�116; Petitioner's Ex. 5; Wentworth's Ex. 7)


In addition, notwithstanding Wentworth's assertion to the contrary, "Sheet 4 of 4" of the engineering drawings attached to his dock application clearly indicates that the designed elevation of the proposed dock structure is only four feet above mean high water. (Petitioner's Ex. 3, Sheet 4 of 4) 1 thus adopt the ALJ's finding and related conclusion that Wentworth's dock access pier (as proposed or as built) is not elevated five feet above mean high water as prescribed by Rule 18�20.004(5)(a)5, F.A.C. 


D. The Spacing of the Dock Planking Issue


The ALJ also found and concluded that the spacing between the dock walkway planking on Wentworth's access pier is less than one�half inch after shrinkage, in violation of Rule 18�200.004(5)(a)4, F.A.C. (RO, paragraphs 18 and 35) This finding and conclusion appear to be based on a reasonable inference drawn by the ALJ from the expert testimony of Bruce Jerner related to his site inspection of the constructed dock facility in February of 1999. jr. Vol. 1, pages 87�89) Moreover, Wentworth, himself, testified that some of the dock planking was spaced less than one�half inch apart at the time of the formal hearing on May 20, 1999. Tr. Vol. 11, pages 236�237)


Based on the above rulings, the portion of the last sentence of paragraph 16 of the RO suggesting that Wentworth's boathouse roof is not included within the rule definition of a "water dependent activity" is rejected. In all other aspects, Exception Nos. 17, 18, 19, 20, 21, 34, and 36 challenging the ALJ's findings and conclusions that Wentworth's dock facility violates specified criteria for private residential single�family docks in the Jensen Beach to Jupiter Inlet Aquatic Preserve are denied.


IV.


Wentworth's Exceptions Challenging the Relevancy and/or


Sufficiency of Various Factual Findings of the ALJ in the RO.





Wentworth's Exception Nos. 4, 5, 6, 7, 8, 9, 12, 13, 14, 15, 16, 18, 19, 20, 21, 22, and 23 (or portions thereof) all deal with evidentiary related issues. Wentworth basically disagrees with the ALJ as to the relevancy and/or sufficiency of various factual findings set forth in paragraphs 1, 2, 3, 5, 6, 7, 9, 10, 11,12, 13, 16, 17, 18, 19, 20, and 21 of the RO. I do concur with one of Wentworth's Exceptions addressing what I deem to be one minor factual matter having no bearing on the final disposition of these proceedings.


I have reviewed the entire record of these proceedings and have determined that there is no competent substantial evidence of record supporting the ALJ's factual finding in numbered paragraph 1 of the RO that Wentworth requested a "standard general permit" in his initial application filed on June 26, 1998. The Department acknowledges in its Response to Wentworth's Exceptions that the initial application requested an individual environmental resource permit, not a standard general permit.


The remainder of these Exceptions objecting to the relevancy and/or sufficiency of the challenged factual findings of the ALJ are denied on the following grounds:


1. The case law of Florida holds that standard factual matters such as admissibility, relevancy, and weight of evidence presented at a formal administrative hearing usually constitute "factual issues susceptible to ordinary methods of proof that are not infused with [agency] policy considerations". Schrimsher v. School Board of Palm Beach County, 694 So.2d 856, 862 (Fla. 4th DCA 1997) Martuccio v. Dept. o Professional Regulation, 622 So.2d 607, 609 (Fla. 1st DCA 1993); McDonald, supra, at 579. As discussed in the Preface above, a reviewing agency may not reweigh evidence presented at a DOAH formal hearing or resolve conflicts therein, as those are evidentiary matters within the province of the administrative law judges. Heifetz, supra, at 1281.


2. It is the function of the ALJ (as the "fact finder" in these administrative proceedings) "to consider all the evidence presented, resolve conflicts, judge the credibility of witnesses, and reach ultimate findings of fact based on competent substantial evidence". See, @._q., Goin v. Commission of Ethics, 658 So.2d 1131, 1138 (Fla. 1st DCA 1995). 1 am not authorized to reevaluate the quantity and quality of the evidence presented at the formal hearing in these proceedings beyond making a determination that the evidence is competent and substantial. Brogan v. Carter, 671 So.2d 822, 823 (Fla. 1st DCA 1996). With the exception of the first sentence of Finding of Fact No. 1, 1 otherwise conclude that there is competent substantial evidence of record in this case supporting the remaining challenged factual findings of the ALJ. This competent substantial evidence includes the testimony at the DOAH formal hearing of Melissa Meeker and Bruce Jerner.


3. The record of the DOAH proceedings reflects that most of the testimony and documentary evidence supporting the challenged factual findings of the ALJ was not objected to by Wentworth's counsel at the formal hearing. Therefore, this evidence is now a part of the record in these cases and is entitled to be considered along with any other evidence in the record. See Tri�State Systems, Inc. v. Dept. of Transportation, 500 So.2d 212, 213 (Fla. 1st DCA 1985), rev. denied, 506 So.2d 1041 (Fla. 1987) (evidence admitted without objection at a DOAH hearing became part of the evidence in the case and was usable as proof just as any other evidence); BAPCO v. Unemployment Appeals Commission, 654 So.2d 292, 297 (Fla. 5th DCA 1995) (concluding that it is unfair to a party whose evidence is received at a DOM hearing without objection from the opposing party only to discover that its evidence was later rejected).


4. The ALJ also found in numbered paragraph 1 of the RO that Wentworth's "revised application was [for] a notice of intent to use a noticed general permit rather than a standard general permit". The revised application shows on its face that Wentworth did check the respective boxes indicating that he was applying for both a noticed general permit and a standard general permit. (Petitioners' Ex. 3) It is undisputed, however, that the Department treated Wentworth's August 13, 1998, application as a joint request for a noticed general permit and a consent of use of sovereign submerged lands. It is also undisputed that Wentworth has not claimed in these proceedings that he is entitled to a standard general permit to construct his dock facility. Consequently, this finding of the ALJ is affirmed.


In view of the above rulings, the first sentence of the ALJs Finding of Fact No. 1 is modified as set forth above. The remainder of the portions of Wentworth's Exception Nos. 4, 5, 6, 7, 8, 9, 12, 13, 14, 15, 16, 18, 19, 20, 21, 22, and 23 contending that the challenged factual findings of the ALJ are not relevant or are not based on competent substantial evidence are denied.


V.


Wentworth's Exceptions Requesting the Department to


Enter a Final Order Containing Additional Findings of Fact.





Wentworth's Exceptions contain several requests that various factual findings of the ALJ be supplemented in this Final Order by including additional findings suggested by Wentworth. However, the case law of Florida holds that agencies reviewing recommended orders of DOAH administrative law judges have no authority to make independent and supplementary findings of fact in the agencies'final orders. North Port v. Consolidated Minerals, 645 So.2d 485, 487 (Fla. 2d DCA 1994); Inverness Convalescent Center v. Dept. of H.R.S., 512 So.2d 1011, 1015 (Fla. 1st DCA 1987); Cohn v. Dept. of Professional Regulation, 477 So.2d 1039, 1047 (Fla. 3d DCA 1985). The scope of agency review of findings of fact in DOAH recommended orders is limited to ascertaining whether the existing findings of facts are supported by competent substantial evidence of record. North Port, supra, at 487. Accordingly, those portions of Wentworth's Exception Nos. 4, 6, 7, 16, 18, 22, and 23 requesting that the Department's Final Order include additional findings of fact are denied.


V1.


Wentworth's Miscellaneous Exceptions





Exception Nos. 20 and 21


In portions of Exception Nos. 20 and 21, Wentworth asserts that there was no testimony presented at the DOAH hearing that "the area waterward of the boathouse is an RPA 2" (Resource Protection Area 2). 1 agree with this assertion. However, the ALJ did not make any factual findings in paragraph 18 of the RO relating to a Resource Protection Area 2 as asserted in Wentworth's Exception No. 20. Furthermore, the ALJ did not make a factual finding in paragraph 19 of the RO that "the area waterward of the boathouse" was a Resource Protection Area 2 as asserted by Wentworth in Exception No. 21.


No mention is made by the ALJ in paragraph 19 of the RO as to which one of the three categories of Resource Protection Areas applies to the area of Indian River Lagoon "waterward" of the boathouse portion of Wentworth's terminal platform. The ALJ did find in paragraph 19 of the RO that "the potential for resources under the remaining access pier, the terminal platform, and the boathouse places that part of the structure in a Resource Area 2". This finding appears to be a reasonable inference drawn by the ALJ from the expert testimony presented at the formal hearing by Bruce Jerner concerning the migratory nature of the seagrasses existing landward of Wentworth's terminal platform and is adopted in this Final Order. (Tr. Vol. 1, pages 100, 136, 155�156) Consequently, the portions of Wentworth's Exception Nos. 20 and 21 asserting that the ALJ erred by finding that "the area waterward of the boathouse is an RPA 2" are denied. 


Exception Nos. 26 and 27


These two Exceptions take issue with paragraphs 25 and 26 of the RO wherein the ALJ determines that the review of Wentworth's dock application was not processed in accordance with the Department's internal procedures, I do agree with Wentworth's conclusion that the assertions of the ALJ in these paiagraphs are not pure "conclusions of law". These assertions consist of a mixture of factual findings and legal conclusions.


However, these mixed assertions of fact and law appear to be supported by the testimony of Melissa Meeker and Bruce Jerner at the formal hearing.


In any event, I have ruled above that these are de novo proceedings and the primary issue is Wentworth's entitlement to an "after�the�fact" consent of use of sovereign submerged lands in connection with an as built dock facility. Therefore, the internal procedures followed by personnel at the Department's Port St. Lucie branch office in reviewing Wentworth's dock application have no substantial effect on the final disposition of these cases. The ultimate determination to be made in this Final Order is whether Wentworth's as built dock facility complies with the standards and criteria for a private residential single�family dock located in the Jensen Beach to Jupiter Inlet Aquatic Preserve. Accordingly, Wentworth's Exceptions 26 and 27 are denied. 


Exception No. 31


Exception No. 31 takes exception to the legal conclusions of the ALJ in paragraph 30 of the RO. The ALJ concludes therein that Petitioners, as adjoining or nearby property owners who use Indian River Lagoon, are substantially affected by Wentworth's dock facility and are thus proper parties to these administrative proceedings. I agree with and adopt these legal conclusions of the ALJ. Petitioners are adjacent or nearby residential property owners who have alleged adverse environmental impacts to Indian River Lagoon and to their riparian properties due to Wentworth's dock construction. See p.&, Friends of the Everglades v. Trustees, 595 So.2d 186, 189 (Fla. 1st DCA 1992); Town of Palm Beach v. Dept. of Natural Resources, 577 So.2d 1383, 1388 (Fla. 4th DCA 1991). Consequently, Petitioners are parties whose "substantial interests" are determined under §§ 120.569(l) and 120.57(l), F. S., by a decision of the Department to grant Wentworth a consent of use of sovereign submerged lands to construct his dock facility. Wentworth's Exception No. 31 is thus denied.





CONCLUSION





In these proceedings, the record reveals that there were some errors made by Wentworth in preparing his dock application filed with the Department on August 13, 1998. The record also indicates that there were some mistakes and violations of internal procedures made by the Department's Port St. Lucie branch office in the course of reviewing and processing Wentworth's dock application. However, the issue in these de novo proceedings is not what Wentworth or the Department did or failed to do in the preparation and review of the subject dock application. The primary issue here is whether the as built dock facility complies with the applicable standards and criteria for docks located in the Jensen Beach to Jupiter Inlet Aquatic Preserve, thereby entitling Wentworth to an after�the�fact noticed general permit and consent of use of sovereign submerged lands.


Wentworth's as built dock facility is located in Indian River Lagoon, which has been classified as an Outstanding Florida Water. As an Outstanding Florida Water, Indian River Lagoon is "worthy of special protection" because of its natural attributes and is entitled to "the highest protection" against degradation of its waters. Rules 62�-302.200(17) and 62�302.700(l), F.A.C. In addition, the portion of Indian River Lagoon where Wentworth's dock facility is located has been officially designated an Aquatic Preserve. As an Aquatic Preserve, the site of Wentworth's dock facility is to be “preserved in an essentially natural or existing condition ... for the enjoyment of future generations". Rule 18�20.001(2), F.A.C.


This Final Order adopts the findings and conclusions of the ALJ determining that Wentworth's as built dock facility violates several of the stringent rule standards and criteria needed to protect the outstanding waters of Indian River Lagoon and to preserve the pristine natural resources in the Jensen Beach to Jupiter Inlet Aquatic Preserve. I also concur with the recommendation of the ALJ that a noticed general permit and a consent of sovereign submerged lands be granted to Wentworth, subject to his compliance with some additional conditions and clarifications necessary to bring the existing dock facility into compliance with the Aquatic Preserves rules.


It is therefore ORDERED:


A. Paragraphs 16, 20, 28 and 29 of the RO are modified as set forth in the above rulings. These modifications, however, are viewed as harmless error for the reasons discussed above.


B. As modified in paragraph A above, the RO is adopted and incorporated herein by reference.


C. An after�the�fact noticed general permit and consent of use of sovereign submerged lands is hereby GRANTED to Wentworth in connection with his dock facility (File No. 43�0082228�001) located in Indian River Lagoon (Jensen Beach to Jupiter Inlet Aquatic Preserve). The noticed general permit and the consent of use of sovereign submerged lands are subject to the respective rule criteria and standards and the conditions set forth in the Department's letter to Wentworth (with attachments) dated May 10, 1999, which are incorporated by reference herein.


D. The noticed general permit and consent of use of sovereign submerged lands are also subject to the following conditions and clarifications:





1. The entire terminal platform (including the attached boathouse) shall not exceed eight feet in width or 160 square feet in total size calculated without deducting any portion thereof at the terminus as being part of the main access pier.


2. The roof over the boathouse portion of the terminal platform shall be removed.


3. The dock main access pier shall be elevated to five feet above mean high water.


4. The spacing between the walkway planking shall be a minimum of one�half inch apart after shrinkage.





E. If Wentworth is not willing to comply with the conditions and clarifications set forth in paragraphs C and D above, then all the existing dock structures at the project site shall be removed no later than sixty (60) days from this date.


Any party to this proceeding has the right to seek judicial review of the Final Order pursuant to Section 120.68, Florida Statutes, by the filing of a Notice of Appeal pursuant to Rule 9.110, Florida Rules of Appellate Procedure, with the clerk of the Department in the Office of General Counsel, 3900 Commonwealth Boulevard, M.S. 35, Tallahassee, Florida 32399�3000; and by filing a copy of the Notice of Appeal accompanied by the applicable filing fees with the appropriate District Court of Appeal. The Notice of Appeal must be filed within 30 days from the date this Final Order is filed with the clerk of the Department.


DONE AND ORDERED this _____ day of October, 1999, in Tallahassee, Florida.











STATE OF FLORIDA DEPARTMENT 


OF ENVIRONMENTAL PROTECTION











					____________________________


DAVID B. STRUHS, Secretary


Marjory Stoneman Douglas Building 


3900 Commonwealth Boulevard 			


Tallahassee, Florida 32399-3000





Endnotes:





1 With respect to private docks located in areas designated as Outstanding Florida Waters, the statutory law of Florida only grants an exemption from regulatory permitting requirements for docks having "500 square feet or less of over�water surface area". See § 403.813(2)(b), F.S. Wentworth's dock facility (as proposed or as built) far exceeds the statutory maximum size for permit exemption purposes. In addition, the rule provisions dealing with requirements for obtaining a consent of use of sovereign submerged lands in Aquatic Preserves do not authorize any exemptions for any proposed activities. See Rule 18�21.005(l)(a), F.A.C. In any event, Wentworth's Exceptions to Recommended Order do not assert any claim that his dock facility (as proposed or as built) is entitled to an exemption from regulatory permitting or proprietary authorization requirements.





2 Section 8 of CS/HB 107 states that "[t]his act shall take effect upon becoming a law." CS/1�113 107 was signed into law by the Governor on June 18, 1999, and was subsequently designated as Chapter 99�379, Laws of Florida.





3 "Noticed general permits" are granted pursuant to Chapter 62�341, F.A.C., "for those activities which have been determined to have minimal impacts to the water resources" of this state and are only valid for the specific activities set forth in the respective rules. See Rules 62�341.201 (1) and 62�341.215(2), F.A.C.





4 The critical absence in §§ 373. 118 and 373.414(g) of the language "without any agency action by the department" was overlooked in the initial Final Order entered in these consolidated cases.





5 1 conclude that the portion of the last sentence of paragraph 20 of the RO determining that "Wentworth's dock structure meets the criteria for a noticed general permit" is not a "finding of fact". Rather, it actually constitutes an interpretation by the ALJ of an administrative rule (Rule 62�341.427, F.A.C.) over which the Department has substantive jurisdiction under § 120.57(l)(1), F.S. I also find that the Department's interpretation of the administrative rule in question in this Final Order is as reasonable or more reasonable than the ALJ's rule interpretation which is rejected.





6 It is true that Wentworth's application filed with the Department's Port St. Lucie branch office on August 13, 1998, did not have the appropriate box marked indicating that he was requesting authorization to use sovereign submerged lands. However, Bruce Jerner, the Department official who reviewed and processed this application, testified that he knew that Wentworth's proposed dock project required authorization to use sovereign submerged lands and that he treated this application as requesting such authorization. Jr. Vol. I 11, pages 295�296) Furthermore, the Department has never contended in these proceedings that a consent of use of the subject sovereign submerged lands should be denied on the ground that Wentworth's dock application did not contain a legally sufficient request for such proprietary authorization.





7 Wentworth concedes in his Exceptions that he did not provide Petitioners the specified written notice of the Department's actions as suggested in the September 23, 1998, letter from the Port. St. Lucie branch office. Instead, Wentworth correctly concludes that there is no mandatory requirement that he provide the written notice. However, this conclusion does not support a determination that Petitioners waived their right to challenge Wentworth's entitlement to a consent of use of sovereign submerged lands by not filing their petitions for administrative hearings within 21 days of receipt of written notice of the Department's decision since they never received such written notice.





8 For the reasons set forth in detail on pages 8�13 above, I find that the substituted conclusions of law or interpretations of the administrative rules by the Department in this Final Order are as reasonable or more reasonable than those of the ALJ which are rejected. I also conclude that the ALJ's observation in paragraph 20 of the RO that "Wentworth's dock structure meets the criteria for a noticed general permit" is not a finding of fact, but is an interpretation by the ALJ of an administrative rule over which the Department has substantive jurisdiction under § 120.57(l)(1), F.S.





9 Rule 18�20.004(7), F.A.C., incorporates by reference the standards and criteria set forth in various Aquatic Preserves, including the Indian River Lagoon (Jensen Beach to Jupiter Inlet Aquatic Preserve) where Wentworth's as built dock facility is located. One of the criteria for private docks in the "Indian River Lagoon Aquatic Preserves Management Plan" is that a terminal platform shall not exceed eight feet in width. (Petitioner's Ex. 6)





10 Portions of paragraph 16 of the RO designated by the ALJ as "findings of fact" appear to be mixed statements of law and fact where the ALJ construes the governing rule provisions in light of the applicable facts.





11 The ruling in the Sutton case adopting the Department's rule interpretation that dock structures having roofs that are not completely closed in and/or climatized for human habitation are "water dependent" structures was overlooked in the initial Final Order entered in these consolidated case.





12 1 conclude that the portion of paragraph 16 of the RO determining that Wentworth's boathouse roof is not included in the rule definition of a "water dependent activity" is not a finding of fact, but is an interpretation by the ALJ of administrative rules over which the Department has substantive jurisdiction under § 120.57(l)(1), F.S. I also find that the Department's interpretation of the administrative rules in question is as reasonable or more reasonable than the interpretation of the ALJ which is rejected.





13 A "Resource Protection Area 2" is defined in the Department's rules as "[a]reas within the aquatic preserves which are in transition with either declining resource area 1 resources or new pioneering resources within protection area I" Rule 18�20.003(55), F.A.C. A "Resource Protection Area (RPA) 1 is defined in part as "[a]reas within the aquatic preserves which have resources of the highest quality and condition for that area." Rule 18�20.003(54), F.A.C. A "Resource Protection Area 3" is defined as "[a]reas within the aquatic preserve that are characterized by the absence of any significant natural resource attributes". Rule 18�20.003(56), F.A.C. 





14 For the reasons discussed above, I find that the substituted rule interpretation set forth in this portion of the Final Order is as reasonable or more reasonable than the ALJ's set forth in the last sentence of paragraph 16 of the FO.
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STATEMENT OF THE ISSUE





The issue presented is whether Respondent George Wentworth is entitled to a noticed general permit and consent to use sovereign submerged lands for a dock and boathouse. 





PRELIMINARY STATEMENT





By an unsigned letter dated September 23, 1998, Respondent Department of Environmental Protection advised Respondent George Wentworth that his application for a noticed general permit and consent to use sovereign submerged lands was granted. By a petition dated January 8, 1999, Petitioners Howard and Eugenia Vogel challenged the Department's issuance of that permit and consent to use. On January 10, 1999, Petitioners Kenneth and Lynda Urban filed their challenge. Both petitions were transmitted to the Division of Administrative Hearings to conduct an evidentiary proceeding, and both cases were subsequently consolidated.


Petitioners testified on their own behalf and presented the testimony of Melissa Meeker, Bruce Jerner, George Wentworth, and Phillin H. Owen. Respondent Wentworth testified on his own behalf and presented the testimony of Roger Baber and Bruce Jerner. Additionally, Petitioners, Exhibits numbered 1�7, Respondent Wentworth's Exhibits numbered 1 and 3�19, and the Department's Exhibit numbered I were admitted in evidence.


All parties submitted after the conclusion of the final hearing proposed recommended orders. Those documents have been considered in the entry of this Recommended order. 





FINDINGS OF FACT





1. On June 26, 1998, Respondent Wentworth submitted to the Department an application for a standard general permit to construct a boardwalk through mangroves on his property on Hutchinson Island in Stuart, Florida. On August 13, 1998, he revised his application by expanding it to include a dock with a U�shaped terminal platform and boat lift. His revised application was a notice of intent to use a noticed general permit rather than a standard general permit.


2. The expanded project is in the Indian River Lagoon, which is classified as an Outstanding Florida Water and is within the Jensen Beach to Jupiter Inlet Aquatic Preserve (Class II waters of the State). His revised application form specifically advised that he was not seeking authorization to use the sovereign submerged lands over which his project would be constructed.


3. Bruce Jerner, a Department employee in its Port St. Lucie office, processed Wentworth's application. He made a site visit, met with Wentworth's consultant, performed a survey of the seagrasses in the area of the project site, and placed a stake tor the landward extent of the terminal platform for the dock which would allow Wentworth to avoid the existing seagrasses.


4. While Wentworth's request for approval was being processed by the Department, Jerner had several conversations


with Wentworth or his consultant. The project changed several times as to its dimensions, and Wentworth agreed to give the Department several extensions of the 30 days the Department had to object to the project before the noticed general permit would issue by operation of law. The last extension given would expire in October 1998.


5. On September 23, 1998, Jerner was about to leave on vacation. He processed Wentworth's permit application that day, using the revised drawings submitted by Wentworth that same day. That day's drawings indicated a rectangular terminal platform instead of U�shaped and a notation indicating a boathouse and boat lift. In processing the application with the new drawings, Jerner did not consider the more stringent standards that apply in an aquatic preserve and did not consider any requirements of the local government, Martin County. He prepared a document which would grant approval by using various forms and piecing them tooether. He placed the document in the location for outgoing mail.


6. Jerner did not have another staff person review the file, as required by Department procedures. Jerner did not then have the file reviewed by the administrator of the Department's Port St. Lucie office, as required by Department procedures. Although Jerner had the authority to sign a permit when the Department's administrator was absent from the office, no evidence was offered at the final hearing in this cause as to whether Melissa Meeker, the administrator of the office at the time, was in the office that day or not.


7. The letter received by Wentworth was not signed and recited the wrong address for the project location. It also indicated that it was both a permit and an exemption from permitting. Although Wentworth is a state�certified general contractor, neither he nor his consultant contacted the Department to find out why the permit was unsigned, why the project location was wrong, or why the Department's letter referred to itself as being both a permit and an exemption. Further, they did not question why the attachments to the letter indicated that the project as approved could not be.


8. The September 23, 1998, letter advised Wentworth that he could protect himself from third�party challenges to his noticed general permit and consent to use sovereign submerged lands by publishing notice in a local newspaper and/or by mailing a copy, by certified mail, to any known interested persons. The letter advised him that if he did those things, his permit would be beyond challenge after 21 days. Wentworth did neither.


9. The permit letter mailed by Jerner authorized Wentworth to use sovereign submerged lands even though Wentworth's application specifically advised that Wentworth did not want


the the State's consent to use its land. The nermit letter also authorized Wentworth to construct a 1,894 square foot single�family docking structure with a 236' x 4' access pier through jurisdictional wetlands and open water and a 231 x 50, boathouse located over the terminal access and mooring area.


10. In December 1998 Wentworth faxed to Jerner a revised drawing of his dock and attendant structures. That drawing 


showed a boat shelter on one side of the access walkway and a traditional terminal platform on the other. A notation reflected that the boat shelter was reduced to 161 x 30'. The drawing was not signed or sealed. It was not accompanied by a request for modification. In an ensuing conversation Jerner told Wentworth that the drawing was probably something he could approve if Wentworth submitted a modification request with a signed, sealed copy of the drawing. Wentworth never did so. Since no modification was ever requested, one was never approved.


11. Wentworth commenced construction, and he was contacted by Petitioners Urban, the adjoining landowners, and by Petitioners Vogel, nearby landowners. They objected to the very larae structure he was constructing as was evident by the location and size of the pilings being put in place. They asked him to decrease the size of his boathouse, but he refused.


12. In January 1999 the Vogels and the Urbans filed petitions with the Department seeking to have the Department reverse its approval of Wentworth's noticed general permit and its consent for Wentworth to use sovereign submerged lands. The Denartment contacted Wentworth and requested that he cease all construction activities until the merits of the petitions could be determined. Wentworth continued with the construction.


13. On December 31, 1998, Martin County issued a stop work order acainst Wentworth's construction project Jerner two reasons: first, the questions which had been raised by the Urbans and the Vogels regarding the validity of the Department's permit; and, second, the electrical work being performed on the project without a permit from Martin County. Wentworth ignored the County's stop work order and continued his construction. The project has been completed.


14. On May 10, 1999, the Department issued a revised letter correcting the errors in its September 23, 1998, letter. The address of the project was corrected. The reference to Class III waters of the State was changed to Class II. The letter added language to reflect that the dimensions of the project may not be authorized. The references to an exemption from permitting were deleted.


15. As constructed, the structure consists of a 2361 x 41 access pier. Toward the end on one side is a 101 x 171 traditional terminal platform. On the other side is a 161 x 30, boathouse roof with a boat lift under it. Basically, the outline of the dock and attendant structures looks like a flagpole that runs east to west with a small flag at the southwest end and a large one at the northwest*end. The total area that extends from the end of the access pier (not including the access pier) is approximately 650 square feet, and the total area for the entire structure is approximately 1,594 square feet.


16. The access pier ends where the structure becomes wider than four feet, where the attached roof structure (boathouse or boat shelter) begins. The terminal platform begins at the landward extent of the boat shelter. The terminal platform, which includes both the traditional docking platform and the boathouse roof, far exceeds !60 square feet. The terminal platform (which includes the boathouse roof) is connected to the access pier, is located at the terminus of the facility, is designed to secure and load or unload a vessel, and is a water�dependent activity. However, the boathouse roof is not necessary for Wentworth to gain access to his boat or the water to conduct water�dependent activities.


17. The dock access pier is not elevated a minimum of five feet above mean high water.


18. The dock plank spacing is less than one�half inch.


19. The access pier is located over a bed of seagrasses. The first eighty feet from the landward extent of the mangroves meets the definition of a Resource Protection Area 1, an area with the highest level of resources. From that point outward, there are no seagrasses, but since seagrasses are migratory, there is the potential for seagrasses absent extensive shading. The notential for resources under the remaining access pier, the terminal platform, and the boathouse places that part of the structure in a Resource Protection Area 2. The boathouse roof is elevated at least 17' above mean high water and will cast a shadow over resources in the area. Shading of resources by structures in an aquatic Preserve can adverselv imnact marine grass, fish, birds, and benthic organisms.


20. A noticed general permit is a form of regulatory authorization whereby if all criteria are met, the applicant  qualifies for a regulatory permit without the agency having to issue a permit. The noticed general permit is not an authorization to use state lands nor is it linked to the state lands authorization. Proprietary authorization is a separate


authorization to use state�owned submerged lands. Nonetheless, the two prongs of authorization are covered by one document/letter in an effort to streamline the permitting process. The September 23, 1998, and May 10, 1999, letters to Wentworth each had attachments which addressed, among other things, the specific criteria that must be met to qualify for state lands authorization. The state lands (proprietary) authorization has more stringent size and design requirements than the noticed general permit (regulatory) authorization. Although Wentworth's dock structure meets the criteria for a noticed general permit, it does not meet the criteria for consent to use sovereign submerged lands.


21. The completed dock structure is quite visible from the homes of the Urbans and the Vogels. They had purchased their homes years before Wentworth constructed his dock and boathouse and had relied on the pristine character of the water and their unobstructed view in making their purchases. They relied on the fact. that they were purchasing property in an aquatic preserve with special protection afforded by the restrictions on construction in the preserve. The Urbans have a dock and own a boat which they use on the Lagoon. The Vogels do not have a boat, but they use the Lagoon as guests of others who own boats. There are no other boathouses within view of the Vogel or the Urban properties.





CONCLUSIONS OF LAW





22. The Division of Administrative Hearings has 


jurisdiction over the parties hereto and the subject matter hereof. Sections 120.569 and 120.57(1), Florida Statutes.


23. It is undisputed that Wentworth's dock structure requires three authorizations from the Department: a permit (regulatory authori zation) , consent to use sovereign submerged lands (proprietary authorization) , and federal authorization. The federal authorization for the Wentworth dock structure is not at issue in this nroceeding.


24. There is disagreement among the parties as to whether


the September 23, 1998, letter mailed by the Department


constitutes final agency action not subject to challenge by the Petitioners in this proceeding, an argument asserted by Wentworth. The Department argues that the September 23, 1998, letter was valid preliminary agency action and, if not, Wentworth received a default noticed general permit by the Department's failure to act before its deadline exnired. Petitioners argue that only prel4 Lm~nary agency action has taken place.


25. It is uncontroverted that the September 23, 1998, letter was not processed as required by the Department's procedures. A, second staff member did not review the project, and the administrator of the office did not review the project. Although it was Jerner's intent to approve the project as proposed on that date, that intent only constituted one part of the three�part approval process required by the Department.


26. It is clear from the evidence that the letter was mailed by mistake since the review process was not concluded. The letter itself contained so many obvious mistakes��the lack of a signature, the wrong location for the project, the conflict between whether a permit or an exemption was being approved, and the conflict between the letter and the attachments as to the dimensions the project could have��that any reasonable person, especially a state�certified contractor, should have known the purported permit was not valid.


27. Even if the September 23, 1998, letter is considered to have been a valid permit, it advised Wentworth that it was subject to challenge unless he published notice of its issuance and/or served copies, by certified mail, on all known interested persons. He chose not to do so. Therefore, upon challenge, the permit became only preliminary agency action.


28. If the September 23, 1998, letter is not considered to have been a valid permit, then Wentworth received a noticed general permit by operation of law once the Department's deadline for objecting to his application had passed. However, Wentworth could not receive by default the required consent to build his dock structure over sovereign submerged lands since his application clearly stated that he was not requesting consent to use sovereign submerged lands. Wentworth could not be granted by default something he had not requested. Moreover, Wentworth did not publish notice, and any default permit was, therefore, still subject to challenge.


29. Accordingly, it matters little whether the September 23, 1998, letter was a valid permit or not or whether the noticed general permit issued by default or by letter. Either way, Wentworth's failure to publish notice makes his noticed general permit only preliminary agency action, subject to challenge. Further, since Wentworth needs both a general permit and authorization to use sovereign submerged lands, a general permit alone has no value since Wentworth did not seek the equally�necessary consent.


30. Petitioners have standing to challenge Wentworth's noticed general permit and consent to use, and they have timely filed their petitions. They are adjoining landowners and nearby landowners who use the Lagoon and are substantially affected by the project in that Rule 18�20.001, Florida Administrative Code, sets forth the requirement that sovereignty lands within an aquatic preserve must be maintained in essentially their natural and existing condition in order to preserve their aesthetic, biological, and scientific values.


31. Wentworth, as the applicant, has the burden of proving entitlement to the noticed general permit and consent to use which he seeks. Department of Transportation v. J. W. C. Company, inc., 396 So. 2d 778 (Fla. Ist DCA 1981). Wentworth has to carry that burden for the dock structure design as submitted to the Department or as constructed. 


32. Wentworth could qualify for a noticed general permit for the dock structure because it is designed to moor two boats, is less than 2,000 square feet, and has sufficient depth for mooring and navigation purposes. Rule 62-341.427(l)(a), Florida Administrative Code. But he must elevate the access pier a minimum of five feet above mean high water to meet the remaining noticed general permit criteria. Rule 62-341.427(2)(a).


33. The dock and access pier involve activity on sovereign submerged lands as defined in Rule 18-21.003(50), Florida Administrative Code, subject to the requirements of Chapter 18�21. However, the dock is located in an aquatic preserve and is, therefore, governed by the more stringent design rules located in Chapter 18�20, Florida Administrative Code. See Section 258.42(3)(e), Florida Statutes.


34. State consent to use sovereign submerged lands is required for Wentworth's dock structure. Rule 18�21.005(1), Florida Administrative Code, provides that a person may obtain state consent to use if the dock is no more than the minimum length and size necessary to provide reasonable access to navigable water. Wentworth's boathouse is not necessary for him to gain reasonable access to navigable water.


35. Rule 18�20.004(S)(a)(4), Florida Administrative Code, reauires that all docks in an Aquatic Preserve Resource Protection Area 1 and 2 must have wood planking no wider than eight inches and spaced no less than one�half inch apart after shrinkage. Wentworth's dock has wood planking spaced less than one�half inch apart after shrinkage.


36. Rule 18�20.004(5)(a)(5), Florida Administrative Code, requires that the main access dock be elevated a minimum of five


feet above mean high water. Wentworth's dock is not elevated a minimum of five feet above mean high water.


37. Rule 18�20.004(5)(b)(2), Florida Administrative code, which is more specific for private residential single�family docks, requires that the dock decking design and construction ensure maximum light penetration, with full consideration of safety and practicality. Wentworth's dock does not meet the requirements of this Rule because it is not elevated a minimum of five feet above mean high water, the terminal platform exceeds 160 square feet, and the terminal platform exceeds eight feet in width.


38. Rule 18�20.004(5)(b)(6), Florida Administrative Code, which is more specific for private residential single�family docks, requires that the terminal platform size be no more than 160 scruare "feet. Wentworth's terminal platform exceeds 160 square feet for just the south section of the terminal platform even if the northern roofed facility is not considered.


39. The northern roofed facility must be considered as part


of the terminal �olatform, however. Rule 18�20.003(67), Florida Administrative Code, defines terminal platform to mean





. . . that part of a dock or pier, including finger piers, that is connected to the access walkway, is located at the terminus of the facility, and is designed to secure and load or unload a vessel or conduct other water dependent activities.  





Rule 18�20.003(19) defines a dock as "a fixed or floating


structure, including moorings, used for the purpose of berthing buoyant vessels either temporarily or indefinitely." Finally,


Rule 18�20.003(72) provides that:





'Water dependent activity' means an activity which can only be conducted on, in, over, or adjacent to, water areas because the activity requires direct access to the water body or sovereignty lands for transportation, recreation, energy production or transmission, or source of water and where the use of the water or sovereignty lands is an integral part of the activity.





40. Reading these definitions together, it is clear that any structure used for berthing vessels is part of the dock. The roof and boat lift are part of the dock, are connected to the terminus of the access pier, and are designed to secure or load and unload a vessel. Furthermore, the roof and boat lift fall within the meaning of a water dependent activity.


41. Accordingly, the Wentworth traditional docking area to the south terminus and the boathouse roof and associated boat lift to the north terminus are all part of the terminal platform because they are all connected to the access walkway, are located at the terminus of the facility, and are designed to secure and load or unload a vessel or conduct other water dependent activities. Thus, the terminal platform begins once the access pier meets with the connected roof structure. Wentworth's arguments that the boathouse is not part of the terminal platform must fall. Indeed, if it were not part of the terminal platform, it. could not be built since only a terminal platform is allowed.


42. Rule 18�20.004(7), Florida Administrative Code, requires that the Indian River Lagoon (Vero Beach to Fort Pierce and Jensen Beach to Jupiter Inlet) Aquatic Preserve Management Plan be followed. Wentworth's dock violates that Rule because the dock design and construction do not ensure maximum light penetration, the terminal platform size is in excess of the maximum 160 square feet, and the terminal platform exceeds eight feet in width.


43. Rule 18�21.001(2)(b), Florida Administrative Code, prohibits the Department from granting authorization to use sovereign submerged lands unless the applicant has provided reasonable assurance that the project will not result in significant adverse impacts to sovereignty lands and associated resources. Wentworth has not provided such assurance due to the increased impacts from the shading by the large terminal platform.


44. Wentworth argues entitlement to the doctrines of equitable estoppel and administrative finality because he relied on the September 23 letter as a valid permit and acted on it. Wentworth's arguments are not persuasive. Had he relied on the letter constituting a valid permit, he would have heeded its warning that he could extinguish third�party challengers, rights by publishing notice of his permit or by mailing notice, by certified mail, to all known interested persons. He chose to not do so and, therefore, cannot now complain because the right to challenge his permit was not extinguished. Further, his right to rely evaporated when he was informed of the filing of the petitions, yet chose to construct his docking structures at his own risk. Lastly, Wentworth ignores the fact that: ,:hat he constructed was beyond that authorized by the September 23 letter, specifically, the additional traditional terminal platform on the south terminus of the access pier.


45. There are changes which Wentworth can make to his dock structure to be entitled to both a noticed general permit and the required consent to use state sovereign submerged lands. Wentworth could remove the roof, remove either the southern or northern terminal platform, and reduce the other platform to 160 square feet, not exceeding eight feet in width. Furthermore, the deck plank spacing must be at least one�half inch wide, and the access pier must be elevated to five feet above mean high water. without these modifications, the Department will not have reasonable assurance that the resources in this aquatic preserve will not be adversely impacted. Although the Department suggests that the roof could be reduced in size to 160 square feet and moved so it is over whichever terminal platform Wentworth retains, the roof itself causes extra shading not necessary for Wentworth to store, load, or unload his boat, and not necessary for Wentworth to access the water or conduct water dependent activities. Removing the roof (boathouse) complies with the recruirement that adverse impacts be minimized in aquatic preserves.





RECOMMENDATION





Based on the foregoing Findings of Fact and Conclusions of Law, it is


RECOMMENDED that a final order be entered granting Wentworth's application for a noticed general permit and for consent to use sovereign submerged lands conditioned on the entire terminal platform not exceeding 160 square feet, the entire terminal platform not exceeding eight feet in width, the deck plank spacing being at least one-half inch wide, and the access pier being elevated to five feet above mean high water.  If Wentworth is not willing to meet such conditions, his application for a noticed general permit and consent to use should be denied. 


	DONE AND ENTERED this _____ day of August, 1999, in Tallahassee, Leon County, Florida.  
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