GUIDELINES

FOR

CHARACTERIZING

NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM 

STORMWATER VIOLATIONS

GENERAL NPDES STORMWATER PROGRAM PENALTY GUIDELINES

In October 2000, EPA authorized the Florida Department of Environmental Protection (DEP) to implement the NPDES Stormwater permitting program in the State of Florida (in all areas except Indian Country lands). DEP's authority to administer the NPDES program is set forth in Section 403.0885 Florida Statutes. The NPDES stormwater program regulates point source discharges of stormwater into surface waters of the State of Florida from certain municipal, industrial and construction activities. As the NPDES stormwater permitting authority, DEP is responsible for promulgating rules and issuing permits, managing and reviewing permit applications, and performing compliance and enforcement activities.

These guidelines are intended to provide a rational, fair, and consistent method to determine appropriate penalty amounts for NPDES Stormwater violations.  The following guidelines will be used in Department enforcement actions and are to assist in the determination of the appropriate penalty matrix cell range.  

It should be noted that Sections 403.121(1),(2) and (4) thru (5) Florida Statutes may be applicable for the NPDES Stormwater program in some instances.
Multi-day Assessments

Assessment of multi-day penalties is appropriate when

· Violation(s) continue(s) after Department notification

· As a result of the violation(s), adverse environmental impacts were ongoing. 

Adjustment Factors

Factors that may increase or decrease the penalty amount include:

· Good or bad faith efforts,

· History of noncompliance,

· Economic benefit of noncompliance,

· Ability to pay, 

· Merits of case and

· Resource consideration (OFW, Aquatic Preserves Class I, Class II waterbodies, etc.).

Enforcement Discretion and Penalty Assessment

There will be cases when the Department is permitted to use its enforcement discretion to conclude that the case is not worthy of penalty assessment.  Some factors to consider include, but are not limited to, the minor nature of the violation or a positive change in ownership.  

EXTENT OF DEVIATION  
PERMITTED FACILITY/SITE (Phase I and Phase II Municipal Separate Storm Sewer Systems (MS4s), Multi-sector Industrial Activities, Construction Activities):

MAJOR:

· CGP or MSGP permit requirement or permit condition completely out of compliance

· Phase I MS4 stormwater management program element or a Phase II MS4 minimum control measure completely out of compliance

· Violation of a Consent Order

MODERATE:

· CGP or MSGP permit requirement or permit condition mostly out of compliance

· Phase I MS4 stormwater management program element or a Phase II MS4 minimum control measure mostly out of compliance

MINOR:

· CGP or MSGP permit requirement or permit condition mostly in compliance

· Phase I MS4 stormwater management program element or a Phase II MS4 minimum control measure mostly in compliance

NON-PERMITTED FACILITY/SITES (Phase I and Phase II Municipal Separate Storm Sewer Systems (MS4s), Multi-sector Industrial Activities, Construction Activities):

MAJOR:

· Neither permit nor permit coverage obtained and most permit requirements / permit conditions not met

MODERATE:

· Neither permit nor permit coverage obtained but most permit requirements / permit conditions are met

MINOR:

· Neither permit nor permit coverage obtained but all permit requirements / permit conditions are met

NO EXPOSURE CERTIFICATION FOR EXCLUSION FROM NPDES STORMWATER PERMITTING (NEX)
MAJOR:

· Failure to apply for proper permit coverage if conditions at the facility change so that conditions of the NEX are no longer met.

· Applied for NEX without qualifying.

MODERATE:  No moderate categories

MINOR:

· Neither MSGP nor NEX obtained but the facility would qualify for the NEX without any change in the facility’s operation.

POTENTIAL FOR HARM 
 PHASE I MS4S STORMWATER MANAGEMENT PROGRAMS
MAJOR: 

Any violation that concerns the following programs:

· Maintenance Schedule for Structural Controls

· Operating and Maintaining Public Streets

· Detect and Remove Illicit Discharges

· Program to Monitor and Control Pollutants, Landfills, Hazardous, SARA, and High-Risk Industrials

· Structural and Non-Structural BMPs for Construction Runoff

MODERATE:

Any violation that concerns the following programs:

· Program to Monitor and Identify Priorities for Discharge from Municipal Waste Facilities

· Control of Pollutants Related to Pesticides, Herbicides, and Fertilizer Applications

MINOR:

Any violation that concerns the following programs:

· Planning Process – controls on New Development and Significant Re-Development

· Ensure Flood Projects Consider Water Quality

PHASE II MS4S
Major:

· Any Violation that Concerns the Illicit Discharge Detection and Elimination Minimum Control Measure

· Any Violation that Concerns the Construction Site Stormwater Runoff Control Minimum Control Measure 

· Any Violation that Concerns the Municipal Operation Pollution Prevention and Good Housekeeping Minimum Control Measure

Moderate:

· Any Violation that Concerns the Public Education and Outreach Minimum Control Measure

Minor:

· Any Violation that Concerns the Public Participation/Involvement Minimum Control Measure

MULTI-SECTOR ACTIVITIES
MAJOR:

· Receiving water is impacted significantly or has the potential to be impacted significantly from the offsite discharge of polluted runoff

· SWPPP is totally incomplete

MODERATE:

· Receiving water is impacted moderately or has the potential to be impacted moderately from the offsite discharge of polluted runoff

· SWPPP is more than 50% incomplete

· Quarterly visual monitoring / Annual Comprehensive Site Evaluation not conducted properly

· Compliance monitoring not conducted properly

MINOR:

· Receiving water is impacted minimally or has the potential to be impacted minimally from the offsite discharge of polluted runoff

· SWPPP is not more than 50% incomplete and / or not updated

· Analytical monitoring not properly conducted

LARGE AND SMALL CONSTRUCTION ACTIVITIES
MAJOR:

·  Receiving water is impacted significantly or has the potential to be impacted significantly from the offsite discharge of polluted runoff

· SWPPP is totally incomplete

Moderate:

· Receiving water is impacted moderately or has the potential to be impacted moderately from the offsite discharge of polluted runoff

· SWPPP is less than 50% complete

· Construction Activity disturbs a total acreage of 5 or more acres for the total plan of development

Minor:

·  Receiving water is impacted minimally or has the potential to be impacted minimally from the offsite discharge of polluted runoff

· SWPPP is more than 50% complete and / or is not updated

· Construction activity disturbs a total acreage of less than 5 acres for the total plan of development

*Acreage disturbed is defined as all land that is disturbed or has been disturbed, at the time that the violation is discovered

NO EXPOSURE CERTIFICATION FOR EXCLUSION FROM NPDES STORMWATER PERMITTING
Major:

· Receiving water is impacted significantly or has the potential to be impacted significantly from the offsite discharge of polluted runoff

Moderate:

· Receiving water is impacted moderately or has the potential to be impacted moderately from the offsite discharge of polluted runoff

Minor:

· Receiving water is impacted minimally or has the potential to be impacted minimally from the offsite discharge of polluted runoff

PENALTY ASSESSMENT MATRIX

EXTENT OF DEVIATION

	POTENTIAL

FOR   

HARM
	
	MAJOR
	MODERATE
	MINOR

	
	MAJOR
	$10,000

to

$8,000


	$7,999

to

$6,000
	$5,999

to

$4,600

	
	MODERATE
	$4,599

to

$3,200


	$3,199

to

$2,000
	$1,999

to

$1,200

	
	MINOR
	$1,199

to

$600


	$599

to

$200
	$199

to

$100
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