PARALLEL PROCEEDINGS GUIDANCE
I.
Introduction 

Some cases have the potential to be pursued both civilly* and criminally.  When a criminal investigation and civil investigation are underway at the same time for the same violation(s), incident(s) or conduct, both investigations may proceed independently along parallel tracks.  However, continuing communication between regulatory programs and the Bureau of Environmental Investigations (BEI) is essential.

To ensure productive communication, BEI’s lieutenant for each district shall make arrangements with their corresponding regulatory district to maintain regular communication between the district and BEI.  BEI should update the district on pending investigations and the district should update BEI on the progress of regulatory activities in cases where a criminal investigation is pending. 

* For the purposes of this guidance “civil” proceedings include administrative action.

Continuing separate investigations - Regulatory personnel should continue their own investigation, while communicating with the law enforcement Agent handling the case, until one of two things occurs.  

1) Regulatory personnel or the civil violator intend to conduct any sampling or remediation activities in the civil case.  

a)  Please contact BEI’s case agent as far in advance as possible before any regulatory sampling or remediation activities are scheduled.  This should ensure that sampling does not interfere with BEI’s evidence collection efforts or requirements.

b)  Please keep in mind that BEI is subject to constitutional limitations on the collection of evidence, which must be observed to keep evidence admissible in criminal court.  For example, BEI will commonly need a search warrant to obtain access to a violator’s property.  If regulatory personnel are collecting evidence for BEI, regulatory is subject to these same constitutional requirements.  Conversely, regulatory can use BEI’s intelligence in a civil case, subject to some timing and public records limitations, without the above mentioned constitutional limitations.

OR

2) There is a consent order that is ready to be sent to the violator.  Before sending out the consent order a copy of it should be sent to the agent handling the criminal case.  The agent will have 7 business days to request that the consent order be held pending the criminal investigation.  This will give BEI and/or the state attorney time to determine whether an executed consent order will significantly impact the criminal case.  Although not a violation of the constitutional prohibition against double jeopardy, some judges or juries may be reluctant to convict a Defendant of criminal violations where a civil consent order has already been entered.  If such a request is made the Department’s Office of General Counsel (OGC) should be contacted to assist in determining the need for any delay in execution of the consent order.  Even if a consent order is being delayed regulatory personnel should continue to seek compliance and corrective actions from the violator.

Considering Injunctive Relief - If regulatory staff believe on-going violations are damaging or seriously threatening damage to public health or safety or the environment, and the violations will not be corrected through the imminent incarceration of the violator, a request for civil injunctive relief should be referred to OGC.

If there is Only a Criminal Case, the criminal agent should also consider discussing with regulatory staff the possibility of pursuing civil injunctive relief in the above circumstances.

II.
Public Records 
Sec. 119.011 (1), F.S., defines "public record" to include:

All documents, papers, letters, maps, books, tapes, photographs, films, sound recordings or other material, regardless of physical form or characteristics, made or received pursuant to law or ordinance or in connection with the transaction of official business by any agency.

Courts have interpreted this definition to encompass all material made or received by an agency in connection with official business that are used to perpetuate, communicate or formalize knowledge. All such materials, regardless of whether they are in final form, are open for public inspection unless the Legislature has exempted them from disclosure by law. (For more general information on public records see Chapter 7 of the enforcement manual and DEP directive 375).

Two exemptions applicable to parallel proceedings are:

1. Information revealing the identity of confidential informants or surveillance techniques, Section, 119.07(3)(e), Florida Statute.  

2. Active criminal intelligence and criminal investigative information, Section, 119.07(3)(d), Florida Statutes.

First, regarding confidential informants, regulatory personnel may not maintain confidential informants in a criminal context.    However, Regulatory personnel may have an anonymous complainant that provides information without having their identity revealed.  If regulatory personnel are faced with a complainant who has information to provide in a criminal context and who expresses a need to remain confidential, please refer them to BEI.

Information that comes under the above two exemptions is to be considered confidential until released at the conclusion of the case.  The information should be filed separately from the main regulatory file, in a file of contrasting color, conspicuously labeled “Confidential, Exempt from public disclosure under Section 119.07(3)(d), Florida Statutes.”

Documents that are compiled or gathered by regulatory or law enforcement staff for use in a criminal investigation or prosecution are not exempt unless the documents were actually created during the criminal investigation.  For example, inspection reports created by Department staff prior to a criminal investigation are not exempt even if they are requested and used by the state attorneys office.  However, reports created during the investigation by regulatory personnel, at the direction of BEI, are exempt.

The information may be refiled in the main regulatory file only if:

1) The violator has been charged criminally, the defense has moved for discovery and the assistant state attorney agrees that it is no longer exempt.

2) The case has been declined for prosecution or the Court has dismissed the case and BEI agrees that they will not pursue the case.

3) BEI has insufficient evidence to charge the violator and agrees arrest is unlikely in the near future.

If there is a public records request involving an administrative/civil case and there is a criminal investigation pending, regulatory personnel should notify BEI, and discuss potential exemptions, before disclosing any information. 

III.
ANATOMY OF A CRIMINAL CASE

Law enforcement agencies, such as DEP’s Bureau of Environmental Investigation, gather evidence of violations.  The evidence can be in the form of testimony, documents and/or physical evidence.  Physical evidence is the type of evidence that poses the most potential for conflict between the civil and criminal arenas and thus is the reason for the sampling notification requirements above.  Additionally, physical evidence has the potential for multiple legal challenges and therefore, should be handled by as few witnesses as possible and in accordance with Department chain of custody procedures.  BEI has an attorney who assists them with search warrants, gathering evidence and other legal issues.  Additional terms and procedure that are useful to know include the following.

Probable cause – This is the standard of proof that law enforcement must meet before making an arrest.  It means “a reasonable belief that a person has committed a crime, is committing, or is about to commit a crime.” 

Beyond a reasonable doubt - This is the standard of proof that the assistant state attorney handling the criminal case must be able to offer through admissible evidence.  This is a standard that is much higher than probable cause and means “a real doubt, based upon reason and common sense after careful and impartial consideration of all the evidence, conflicts in the evidence, or lack of evidence, in a case.”  This standard is also significantly higher that the standard in civil cases, which is by a preponderance of the evidence or greater weight of the evidence.

Pre-trial proceedings - Discovery through written documents and oral questioning (depositions) can occur over several months or even several years.  Motions before the court on discovery, evidence and legal issues can also be time consuming.

Continuances – Continuances may be granted to accomplish discovery, due to scheduling conflicts or time constraints of the attorneys or judges.  

Trials – Regulatory personnel may be subpoenaed to testify at depositions or for a trial.  Most cases, both civil and criminal settle without the need for trial.  However, subpoenas are court orders and therefore must be followed.  For more specific advice on testifying, please see Chapter 7 of the Enforcement Manual.

IV.
PLEA NEGOTIATIONS AND CRIMINAL SENTENCING

The Department is technically not a party in a criminal prosecution.  However, assistant state attorneys generally will consider the desires of the Department when settling a case.  If possible, regulatory personnel should work with BEI and the assistant state attorneys to include compliance with the consent order, as a condition of probation/sentencing.  Setting specific deadlines for completion of ordered tasks, e.g. submission of a contamination assessment, in the criminal sentence is important.  The sentence can only be enforced if the deadline for him/her to complete a task has expired and the violator willingly failed to comply with the sentence.  

The criminal court ordering a complete remediation of a facility may not be possible, especially if contamination was ongoing for a significant period of time before the criminal investigation began.  In those cases, regulatory personnel and BEI should work together to make sure any actions ordered by the criminal court will not interfere with remediation or other corrective actions.  

When remediation outside of the criminal case is necessary, regulatory personnel should continue to pursue their case.  If there are no remediation, corrective action or compliance issues, pursuing a case civilly, after a positive disposition of the criminal case, may not be necessary.  If a civil case is not going to be pursued, BEI should attempt to recover the regulatory costs of investigation as part of the resolution of their case, especially if regulatory assisted BEI.  If only criminal costs are recovered, BEI should ask the state attorney’s office to make it clear in the plea/sentence that those are BEI’s costs only.  This makes it easier for regulatory to recover their costs in civil court.

V.
communication and assistance 

Good communication between regulatory personnel and BEI and between the Department and the assistant state attorneys cannot be emphasized enough.  BEI will often rely on regulatory’s expertise in sampling, rule violations, general chemistry and geology.  Likewise regulatory efforts are aided by BEI’s intelligence information and deterrent effect.  Both BEI and regulatory should follow up in determining whether any relevant conditions were made part of a plea agreement and/or were complied with as a condition of probation.  If probation is going to be terminated, consider asking the court to “reduce” the criminal judgment to a civil judgment pursuant to Section 775.089(3), FS.

In major criminal cases, regulatory should consider assigning a regulatory person to be part of the “criminal team,” and assigning the civil aspects of the case to a different regulatory employee.

CONTACTS

FOR QUESTIONS ABOUT A PARTICULAR CRIMINAL CASE PLEASE CONTACT THE CASE AGENT OR CRIMINAL COORDINATOR FOR YOUR DISTRICT

FOR CIVIL LEGAL QUESTIONS RELATING TO A CASE WHERE THERE IS BOTH A CRIMINAL AND CIVIL INVESTIGATION OR CASE PENDING, CONTACT THE ATTORNEY ASSIGNED TO THE CASE OR THE FOLLOWING ATTORNEY ASSIGNED TO YOUR DISTRICT AS A CONTACT FOR THE PURPOSE OF PARALLEL PROCEEDINGS

NED /  NWD / SED

Waste/Air:  Matthew Smith-Kennedy 850-245-2250

Water:  Kristine Jones 850-245-2195

General/Multi-Media:  Kirk White 850-245-2258
CFD / SFD / SWD 
Waste/Air:  Jason Wiles 850-245-2936

Water:  Christine Francescani 850-245-2272

General/Multi-Media:  Kirk White 850-245-2258
FOR LEGAL QUESTIONS RELATING TO A CRIMINAL ISSUE PENDING WITH THE DEPARTMENT, PLEASE CONTACT TRACEY HARTMAN AT 850-245-2864. 
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